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1. Introduction

1.1 This evaluation report on the implementation of Directive (EU) 2019/633 of 17 April 2019 on unfair trading practices in B2B relationships in the agricultural and food supply chain (UTP Directive) in the 2019-2024 period is the EESC’s contribution to the European Commission’s ongoing ex-post evaluation on that Directive. It takes into account the key objectives of the 2023-2027 CAP, especially improving competitiveness and the negotiation position of primary producers in the supply chain to increase their income[footnoteRef:1]. The EESC’s evaluation report focuses on gathering and analysing the views on how the UTP Directive has been implemented in selected EU Member States. [1:  	See Key policy objectives of the CAP 2023-27 - European Commission.] 


1.2 The UTP Directive 2019/633 is a legal instrument aimed at protecting agricultural and food suppliers from the use of unfair trading practices (UTPs) by buyers in the food supply chain. The overall objective of the Directive is to ensure fairer treatment for farmers and small and medium-sized suppliers, to increase their bargaining power and to improve how the internal market operates. Unfair trading practices (UTPs) are practices that grossly deviate from good commercial conduct, are contrary to good faith and fair dealing and are unilaterally imposed by one trading partner on another. The UTP Directive clearly defines ten banned practices (black practices) and six practices that are allowed, provided they are previously and clearly agreed upon and comply with some additional formal requirements (grey practices).

1.3 In line with the EESC’s evaluation methodology, this report has been drafted on the basis of the results of in-person fact-finding country visits and an online questionnaire carried out in five EU Member States: Bulgaria, Estonia, Germany, Hungary and Slovenia. The national legislation in these countries differs significantly when it comes to prohibitions that go beyond the scope of the UTP Directive and the scope of business relationships covered. A technical annex to this report includes detailed information on the findings of the online questionnaire and the meetings held with stakeholders from the above countries.

1.4 With a view to complementing the European Commission’s evaluation, the EESC’s evaluation focuses specifically on whether the UTP Directive has changed the bargaining power of weaker operators in the food chain, achieved a balance between preventing and deterring UTPs and avoiding excessive burdens, provided effective and proportionate enforcement mechanisms at national level and helped foster a culture of dialogue and cooperation along the supply chain in the selected countries.

2. Conclusions on effectiveness

2.1 According to the respondents, the UTP Directive contributes, to some extent, to legal certainty and predictability of legal issues. 43% of respondents to the online questionnaire believed that it contributed effectively to this goal at EU level, while 56% felt that it did so at national level. 32% of respondents considered it ineffective at EU level and 41% at national level. 22% of respondents at EU level and 3% at national level answered ‘I do not know’. In particular, the standardised and structured approach of the UTP Directive was considered positive in terms of legal certainty. 

2.2 As regards the efficiency of the agri-food supply chain, online respondents felt that the UTP Directive, and especially the national implementing legislation, had not been effective in protecting and enhancing the efficiency of the agri-food supply chain. No respondent considered the UTP Directive to be very effective in protecting and enhancing the efficiency of the agri-food supply chain and only 32% of respondents considered the UTP Directive to be moderately effective at EU level as well as national level. In Germany, only 17% of respondents considered the UTP Directive to be effective in protecting and enhancing efficiency of the agri-food supply chain. 35% of respondents considered it to be ineffective at EU level and 54% at national level, with 16% considering it not effective at all at EU level and 27% holding the same view with regards to the national level. 32% of respondents at EU level and 14% at national answered ‘I do not know’. 

2.3 As regards the improvement of the economic and social position of the primary agricultural producers, the online respondents found the UTP Directive to be rather ineffective. Only 25% of respondents found it to be effective at EU level and only 38% at national level. Broken down by country, 75% of respondents in Slovenia, 67% in Germany, 63% in Estonia, 50% in Bulgaria and 43% in Hungary believed the UTP Directive was not effective overall in improving the economic and social position of the primary agricultural producers. While the national implementing legislation in Slovenia, Germany, Estonia and Hungary provides for significantly stricter UTP-rules in terms of the organisations subject to those rules and the catalogue of prohibited practices, it is Bulgaria that almost implemented the UTP Directive 1:1, where it has had the second most positive effect on farmers’ economic and social position, closely behind the leader Hungary. Some critical views were voiced regarding the position of small farmers. Even though they are more aware of their rights, imbalances in market power remains their main concern (EE). There was a desire to establish a genuine dialogue between all stakeholders in the supply chain, but the Directive had not resulted in a change in the bargaining power of farmers (SI). 

2.4 In particular, national UTP legislation that also protects large food processors was seen as problematic, since it is unlikely that these companies pass on the benefits of UTP legislation to their direct and indirect suppliers and ultimately small and mid-sized primary agricultural producers. For that reason, concentration of market power among food processors was identified as a potential factor having a negative impact on the UTP Directive’s effectiveness. On the other hand, smaller food processors enjoy significantly less market power and may need regulatory protection. Other voices criticised the uneven impact of the UTP Directive in favour of large companies. 

2.5 The cyclical nature of the agricultural sector as well as the difficulty brought by economic downturns were mentioned as key factors impacting the effectiveness of the Directive (HU). Additional clauses were requested to address situations where shortages of raw materials prevent supply agreements from being met, and place a disproportionate level of risk and burden on producers.

2.6 Respondents believed that the most effective part of the Directive concerned the appointment and powers of the competent authorities (59%). By contrast, most respondents found the availability of anonymous complaint mechanisms to be ineffective, or were unable to provide an answer to the question on that matter. 

2.7 In most countries, fear of retaliation was highlighted as a significant barrier to reporting UTPs. A majority of 56% of respondents to the online questionnaire were of the opinion that availability and accessibility of the compliant procedures are effective, while 35% disagreed and 8% selected ‘I do not know’.

2.8 As regards the availability of anonymous complaint mechanisms, the overall picture is unclear. 46% of the respondents to the online questionnaire believe that the UTP Directive and its implementation are effective while 41% disagree and 14% chose ‘I do not know’. In Bulgaria (33%) and Estonia (26%) only a minority of respondents find anonymous UTP reporting effective while the majority in Bulgaria (66%) and a large minority in Estonia (38%) disagree. 71% of respondents in Hungary, and 50% in Germany and Slovenia think anonymous UTP reporting is effective while in 29% in Hungary, 41% in Germany and 25% in Slovenia disagree. Anonymous compliant mechanisms and the fear of retaliation often came up during the country visits. In particular, the fear was stressed that, despite anonymity, the supplier’s identity would be revealed at a certain stage of the procedure. As regards Bulgaria, issues were raised about the fact that, even under anonymous reporting channels, there is the (perceived) risk that the complainant’s identity would be revealed sooner or later, either formally or informally, and that the consequences will be retaliation against the complainant. 

2.9 Only 27% of respondents to the online questionnaire think that sanctions for UTP violations are effective while 49% disagree and 24% selected ‘I do not know’. In Estonia only 13% of respondents think sanctions for UTP violations are effective, with only 17% in Germany and 25% in Slovenia holding the same view. Bulgaria follows with 33%. Hungary is the only country where a majority of 57% finds the UTP sanctions available are effective, which was confirmed in the country visits. However, as regards Germany, the country visits showed that German antitrust law already includes provisions that address most situations now regulated in parallel by the German legislation implementing the UTP Directive. 

2.10 Alternative dispute resolution is viewed rather sceptically. The availability of alternative dispute resolution mechanisms is found effective by only 22% of respondents to the online questionnaire while a majority of 52% disagrees and 27% selected ‘I do not know’. In Bulgaria half of the respondents agree that alternative dispute resolution mechanisms are effective while the other half disagrees. In Slovenia, 25% agree that alternative dispute resolution is effective while 25% disagree and 50% selected ‘I do not know’. In Estonia no respondent found alternative dispute resolution to be effective while in Germany 58% and in Hungary 57% of respondents found alternative dispute resolution ineffective.

2.11 89% of respondents are aware of who their national enforcement authority is, how to contact and complain to their national enforcement authority and what mechanisms for protecting confidentiality exist. In Bulgaria, some suppliers have difficulties to identify their main enforcement authority, to get in touch with the authorities and people responsible, and to keep abreast of the rights of the different business operators in the supply chain. 

Ideas for improving national enforcement regimes included providing the enforcement authorities with more resources and powers, stronger confidentiality protections and anonymous complaint mechanisms, stronger specialisation of enforcement bodies, stronger sanctions, proactive public enforcement and monitoring, training for enforcement authority staff as well as for market participants, and information campaigns that do not just focus on prohibitions but also include information on good practices.

2.12 When asked whether the legislation has achieved a good balance between preventing and deterring UTPs and avoiding excessive administrative burdens and costs, the responses were mixed and clearly show how difficult it is to create UTP legislation that is a well-balanced. While 22% of respondents believed the legislation balances preventing UTPs and avoiding excessive burdens, 35% felt it is too lenient and permits too many UTPs, while 30% argued it imposes excessive burdens and fails to prevent key issues. It is remarkable that despite additional prohibitions and regulation and a broader scope, national legislation in Slovenia and Estonia, on the one hand, and the UTP Directive, on the other, are rated identically by the respondents in these two countries. Especially as regards Slovenia, 50% of respondents criticize the fact that the scope of the UTP legislation is not broad enough and that more UTPs should be prohibited or regulated. At the same time, they believe that the current legislation is already overly costly and burdensome. As regards protection for more suppliers, the approaches were at odds with one another. While respondents from Hungary and Germany are in favour of protecting more suppliers, respondents from Estonia, where legislation already protects all suppliers irrespective of their size, clearly favoured eliminating large food processors from the scope of UTP legislation. Larger food processors should not benefit, since that will widen market inequalities to the detriment of smaller market participants. National regulation that covers different sizes of suppliers prevents a level playing field. During the country visits, Hungarian participants raised that issue as well, as did German authority representatives. An example of the Directive’s scope being excessively broad was brought up during the country visit to Germany. The prohibition on returning unsold agricultural and food products has been moved from the UTPs’ grey list to the national blacklist. Market participants claimed that this blacklisting hinders efficient business models that also benefitted suppliers. 

3. Conclusions on relevance

3.1 The Directive is considered highly relevant in the context of competition policy, ensuring fair competition in the single market (71% agree). As regards the creation of a level playing field to ensure fair competition in the single market, criticisms were made about the differences in national legislation and the problems they cause for a level playing field and trade between Member States. These criticisms were made under Question 6a by a Hungarian respondent. The same issue was brought up by Estonian participants and German authority representatives in other contexts. The relevance to the issue of EU food sovereignty and consumer requirements was rated lower, with over half (59%) finding it ‘not very’ or ‘not at all relevant’. A tension was noted between increasing food prices and maintaining affordable consumer prices, compounded by sustainability costs and product pricing pressures from retailers (HU, SI, EE, BG). This is especially important in order to keep inflation rates low, particularly for the economically most disadvantaged parts of the EU’s population.

3.2 Regarding support for rural economies and small producers, the Directive’s potential extends to preserving rural economies and creating fairer market access for small producers by tackling UTPs (HU, EE). It provides a stable framework for SMEs, securing better payment terms and improving financial planning (HU). Nevertheless, during the country visits stakeholders explained that the relevance for small agricultural producers was limited, since they usually do not have direct contracts with retailers. From the small agricultural producers’ perspective, the UTP Directive has improved the payment terms and thereby financial security and stability. As regards product pricing, this remains a problem. The formation of cooperatives and the elimination of legal barriers to setting them up, e.g., taxation policies in Bulgaria, were seen as an effective remedy outside the UTP Directive. This can help small producers to become more efficient, i.e., benefit from efficiencies of scale, and help them to meet the retailers’ product specifications. Fair pricing mechanisms and more transparency in contractual obligations under the supervision of national bodies or an EU body were discussed as well. This should hinder food product offers with extensive rebates or below fair prices and primary agricultural producers from being required to sell below production costs. Furthermore, passing on the costs of more sustainable production poses a problem for small primary agricultural producers. While their production costs increase, the prices they achieve remain the same or decrease.

3.3 The highest relevance among ‘black practices’ was assigned to preventing late payments for perishable goods (81%) and unilateral contract changes. Criticism during the country visits included that the payment term is still too long, especially for goods that must be sold within 2‑4 days. Respondents criticised the ‘grey list’ for allowing unfairly negotiated practices, proposing that it be removed and that stricter definitions of regulated practices be set (DE, EE, HU, SI). Suggestions included banning below-cost pricing and adding general clauses to prevent rules from being circumvented.

3.4 A majority of 54% of respondents found the UTP Directive relevant for agricultural competition policy and for promoting consumer welfare, while 36% disagreed and 4% of respondents answered ‘I do not know’. During the country visits, the conflicting goals of improving farmers’ incomes on the one hand and maintaining affordable consumer prices in supermarkets on the other were discussed. This indicates that there are efficiency gains at the other intermediate stages of the food supply chain that are not passed on. Overcoming the tension between an appropriate distribution of income to producers, the lack of a trickle-down effect at the intermediate stages and the price sensitivity of consumers remains a challenge. 

As consumers are price-sensitive and (only) willing to pay for better quality products, this requires reliable and comprehensive information on products to be provided.

3.5 Only 24% of respondents found the Directive’s current scope adequate. Expanding it to address power concentration, improve guidelines, and introduce clear contractual obligations was strongly advocated (DE). The concept of a ‘white practices’ list was opposed due to concerns over misuse and complexity, with a preference for focusing on effective enforcement and broader protections, while such practices may create opportunities to pass on benefits for sustainable production from retailer to farmer or allow for agreements to reserve shelf space for local products with a clear ‘safe harbour’ from an antitrust law perspective. These are good practices that should be promoted (HU) by ‘whitelisting’ them.

4. Conclusions on civil society involvement

4.1 Across all three activities (design, implementation, monitoring), on average half of the respondents (51%) believed that the target groups and civil society organisations were ‘mostly not’ or ‘not at all’ consulted. Civil society can play a crucial role in raising awareness, providing education, and pushing for reforms that address the concerns of smaller producers and consumers (SI).

4.2 There was a call for increased public education, open dialogue and engagement (HU), more education and awareness-raising are needed and suppliers require assistance in calculating fair prices for their products and avoiding underpayment (SI). Absence of robust consumer organisations was highlighted, awareness of pricing structures and UTPs among civil society organisations is low (EE), and there is a shortage of skilled personnel in the commerce and food industry (SI). Despite campaigns about the rights they have, the fear of retaliation has prevented entities from exercising their rights (BG). 

4.3 During the country visits, a call to establish forums to foster dialogue at both national and EU-level was made on several occasions. Dialogue should be fostered and highlight examples of good practices (DE, SI, EE). Mandatory stakeholder forums on fairness in the supply chain were proposed (HU). A common theme was the need to involve civil society in discussions about legislation, its development and implementation.

5. Recommendations

5.1 enhance enforcement mechanisms at EU level to provide greater legal certainty, a level playing field across the EU and stronger protections specifically targeted at the weaker actors in the supply chain;

5.2 work towards harmonising the Directive so that it is suitable for the single market;

5.3 promote sustainable food systems by encouraging stakeholder commitments that ensure reliable, affordable and quality food for consumers;

5.4 ensure that the costs of sustainable development are shared across all stakeholders, including consumers, to build a more equitable system;

5.5 address challenges like price volatility, seasonal shortages and administrative burdens by improving risk management and providing better support for producers;

5.6 broaden protections for producers, including stricter prohibitions on logistics fees, undisclosed rebates, and sales bonuses;

5.7 strengthen measures to preserve small farms, encouraging them to modernise and be efficient and viable in the food supply chain;

5.8 improve information campaigns so that stakeholders are aware of their rights and obligations, of protection procedures and of how the authorities operate; 

5.9 implement appropriate penalties for violations to ensure the Directive’s deterrent effect and enhance compliance;

5.10 establish an EU-wide portal for reporting UTPs in order to address fears of retaliation and improve complaint mechanisms;

5.11 establish forums at both national and EU levels to foster dialogue and collaboration among stakeholders in the food supply chain; the creation of the European Board on the Agriculture and Food as a follow-up to the open dialogue launched by the Strategic Dialogue on the Future of EU Agriculture is a significant step forward;

5.12 support and foster the implementation of the conclusions of the strategic dialogue;

5.13 support endeavours for more price transparency and take the Directorate-General for Agriculture and Rural Development’s study on farmers’ remuneration as a common basis, to ensure that further work is carried out using a common database;

5.14 encourage the Commission to present its draft revision of the Food Information to Consumers Regulation, improving information on the origin of products to increase traceability;

5.15 call for the Directive’s differentiation measure to be taken up by the Member States, so as to strengthen the position of operators who really need it;

5.16 examine the Directive’s scope to address power imbalances, foster efficiency along the supply chain and ensure fairness, including an appropriate allocation of risks and profits, in supplier relationships, and increase compliance with bans on certain practices to protect all market participants effectively.


Brussels, 26 March 2025.



The President of the European Economic and Social Committee
Oliver RÖPKE 
_____________
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