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Abstract
The jurisprudence of sport is a recent area of study in the philosophy of sport and in law. It views sports as systems of rules, akin to state legal systems. There are umpires/referees who adjudicate and issue penalties on the field of play. And the rules of cricket, rugby and association football are called ‘laws’ with good reason. The structure and nature of the sports areis usually much easier to grasp than a fully-fledged legal system. As a result, lawyers can learn much from themsports. But the law can equally illuminate contentious questions in sports when philosophers of sport apply well- established legal categories (primary and secondary rules,; compensation versus restitution,; excuse versus justification, etc.) to games. Since 
the end of the 20th century, there has been a growing literature and interest in the subject. This entry follows that trajectory.
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Systems of Rules
When do we first encounter a legal system? The commands of parents (‘you must eat your veg’; ‘don’t push your sister’; ‘stop yelling’) are merely ad hoc pronouncements–not law. Parental exhortations lack systematicity, uniformity, and (often) consistency. Long before understanding that a state legal system applies to us, we encounter a much more simplified system of norms: the game. This is people’s first taste of a system of rules, of sanctions, and of the idea of justice (or fair play). Relatedly, Huizinga’s (1938) thesis is that culture derived from game play. It is plausible that these early encounters with games shape how one views and responds to the state legal system. People understand one system through the other and vice versa.

What is ‘the jurisprudence of sport’? In short, it is the pursuit of the question: ‘what law can teach sport and sport can teach law’ (Blecker 2018/19: 116). The legal scholar Mitchell N. Berman (2011: 1325), who coined the term, explains that sports and law ‘often pursue similar goals and confront many of the same challenges’, because they are both formal rule-governed practices. For Berman, both have to decide whether to ‘guide conduct by “formal” written norms as opposed to “informal” social norms, and, if the former, by rules or by standards’. Each system needs to determine when and how much discretion adjudicators (judges, juries, referees) should have and how to constrain that discretion.

If the life of games (as sports) has something in common with real life–they both rely on a system of rules to regulate them–then it might be useful to consider and apply legal categories to the different understandings of sport. And this is indeed what some philosophers of sport have done (and some lawyers have done the reverse).

Lawyers have found it useful to refer to games and philosophers of sport have often pointed at the law to illustrate certain features in games. This entry does not try to pinpoint the first ‘occurrence’ of such allusions to the jurisprudence of sport, which would be a thankless task, although Kathleen Pearson (‘Deception, Sportsmanship, and Ethics’ 1973) is a contender. She likens the agreement between players to engage in game play to a contract. The move from the occasional allusions to a systematic treatment of jurisprudential issues in sport happened at the end of the 20th century. This means that the jurisprudence of sport is a relatively recent field of study.

Berman observed (2011: 1329) that there are three dominant team sports in the US: baseball, football, and basketball, all of which have ‘rule books’. However, globally popular team sports like soccer, cricket, or rugby are governed by ‘laws’, rather than ‘rules’. He argues that the ‘law-ness’ of sports systems is not merely cosmetic because they manifest certain institutional characteristics such as ‘legislatures, adjudicators, and the union of primary and secondary rules’. Berman notes that, as a consequence, one would have expected that ‘sports and law’ as a field of study would have come to the fore much earlier. 


Historical Development
Three monographs published at the end of the 20th century (one of them on the cusp of the 21st century) deal with the jurisprudence of sport. Interestingly, all three authors (editors) are legal scholars. The discipline is not a purely anglophone affair. In 1984, Gregorio Robles originally published Las reglas del derecho y las reglas de los juegos [The rules of law and the rules of games]. The first in-depth analysis of a particular sport as a legal system is the book Cricket and the Law: The Man in White is Always Right by David Fraser (initially published in 1993). And, in 2003, a German collection of essays entitled Recht und Spielregeln [Law and Game Rules], edited by Andreas von Arnauld, was published. 


Gregorio Robles (Morchón)
Robles writes that life is comparable to those games where humans act on a playing field (in contrast to card games or board games). In life and in games, people encounter cooperation, competition, and conflict (Robles 1988: 15). Both ‘forms of life’ require rules that guide the actions of the actors. This is particularly so in the law, where the requirements for acting (successfully) are highly prescribed/refined. Robles’ method in this book is to compare and contrast the various rules in law and in games; they are both part of the human experience. 

Actions within a game are human actions. Because of this, they contrast with moral or legal acts. Even though acting within a game is not the same as acting in life, there is some kind of equivalence. Games are not just about technical/physical ability; rather, the actors adjust their conduct to guidelines that have the status of duties.

Robles explains that, when defining a game, we need to state all the necessary rules of the game (e.g. how the figures on a chess board move). Non-necessary rules presuppose a violation, like the deontic rules or norms. In football, the norms prescribe what players ought to do (e.g. refrain from fouling), rather than fixing necessary conduct (e.g. 11 players per team). It is, therefore, possible to violate the norms and still play football (albeit a ‘dirty game’ of football). The game only stops being ‘football’ when acts that are necessarily constitutive for football are ignored. Robles’ point is that the norms of a game are not part of its definition, because any violation does not extinguish the game; norms are not an ‘ontic’ part of the game.

Both, a game and the law, come about through a convention/agreement (Robles 1988: 43). The convention permits two types of decisions: some are immanent (internal) to the game, and these are typical for the game (e.g. moving the ball). The other type of decisions are adjudicative in character; these are performed by the referee. The adjudicating decisions in law, in contrast to games, make up a good deal of the law, because it is mainly (albeit not exclusively) concerned with resolving conflicts. This difference explains why games–with respect to rules–have a more static character, whereas the law has a dynamic character (constantly adjusting/developing the rules).

Robles’ focus is on rules. His procedure is to analyse the rules (and character) of games (particularly the game of football) and then contrast and compare this to the rules (and character) of law. The analysis of one system of rules (games) serves to illuminate another system of rules (the law). Robles stresses (1988: 116f.) that games constitute simpler systems of rules in comparison to the law. This may explain their explanatory power, but it also means that not everything in games applies to the law. Robles uses the jurisprudence of sport as a method, but without making this theoretically explicit. Furthermore, his analysis is a one-way-street: from games to law, but not the other way round.


David Fraser
David Fraser (2005 [1993]) is the first scholar to have systematically applied jurisprudential thinking to a particular sport: cricket. And Fraser talks about ‘cricket jurisprudence’. He writes: ‘cricket offers examples of how legality, ethics and moral judgements inform all our lives and our daily social practices’ (2005: xi). He provides an interpretation of rules and incidents based on his legal training. A lot of it will only be of interest to cricket enthusiasts, but there are also important general reflections on the jurisprudence of sport. For example, Fraser’s (2005: 70) take on the spirit of the game is illuminating. He states that there cannot be a ‘complete codification of the spirit of the game’, because it is an ethical, deontological code. The spirit of the game manifests itself through ‘the democratic rule-making process of playing the game’, and part of this is: interpretation, application and modification. Fraser argues that the code, developed over centuries, is voluntary. Its guiding value would be diminished if it were to be set in stone. It would be a mistake to incorporate ‘law and equity’, because the latter would then lose its ‘separate existence as normatively binding’. As a result, the character of cricket would change, and the idea of ‘not cricket’ would be reduced to ‘a violation of a written legal prescription’ (Fraser 2005: 70).

Furthermore, Fraser (2005: 5), just like Anna di Giandomenico (in Imbrišević 2023: 42), recognises the role of Hans Kelsen’s basic norm (Grundnorm) in sport. Kelsen, in his Pure Theory of Law (1934), propounded the idea of a basic norm for law, from which all other norms of a legal system are derived. It is an original authorising norm that is not authorised by any other norm. Di Giandomenico has identified this Grundnorm in sport as fair play. She points out that this basic norm in sport has an ethical character, whereas legal systems can be devoid of morality (the separation thesis of legal positivism).

Fraser states that the spirit of the game is ‘not just to supplement the grundnorm of the Laws of cricket but to supersede the technical boundaries of the written regulatory provisions’; for Fraser, it is an ‘overarching interpretive norm’ (2005: 5).

He draws insights about authority and maintaining the rule of law from cricket (2005: 28): ‘Like their judicial counterpart, the umpire’s power commands, and at the same time depends upon, the respect which is given to the position and authority.’ The umpire cannot call upon the police or ‘invoke the power of contempt’. Instead, the cricket umpire must rely on ‘the acceptance of authority by players and fans’. The umpire is the centre of the ‘social contract’ of cricket. The players’ refusal to accept rulings during a match would result in ‘the collapse of the rule of law within the cricketing community’. Note that the allusion to a ‘social contract’ is echoed by other thinkers (von Arnauld, di Giandomenico and Anthony Kreider–see Imbrišević 2023). 

Since the umpire is also the arbiter of the spirit of the game, this role combines two functions: the umpire interprets and applies the Laws of cricket, and decides on matters of fair play (Fraser 2005: 29). Thus, the umpire is unique in combining jurisdiction about the common law with equity.


Andreas von Arnauld
Recht und Spielregeln [Law and Game Rules] is a collection of essays edited by Andreas von Arnauld. Out of the twenty-one chapters in this book, twelve were penned by von Arnauld himself. The book covers a wide array of topics relating to law and games (normativity, social systems, guidance for conduct, justice, equal opportunities, etc.). Von Arnauld (2003: 5) explains that the game model is eminently suitable when it comes to interdisciplinary studies, as well as for ‘intradisciplinary’ inquiries. The game is a paradigm for ‘more complex social and cultural phenomena’, and this makes it easier to discern its architecture and characteristics. The authors in the volume focus on all rule-governed games: board games, card games, as well as sports. 

One of the most important essays in this collection is ‘On the Game Contract’ (by von Arnauld, translated into English in Imbrišević 2023). It is a paradigmatic illustration of the jurisprudence of sport ‘in action’. When individuals agree to play together, they form a game contract (von Arnauld 2023: 18). The author explains that ‘the idea of individuals who are born free but who enter into a community with others, binding themselves to follow rules based on a contract’ is clearly analogous to individuals who come to together in order ‘to play a game and follow its rules’. Von Arnauld likens the game to a social contract. Each constituting game community (for each match) has the authority ‘to recognise certain rules as binding norms in a game’.

Von Arnauld’s essay illustrates how a long-standing problem in law/political theory, going back to Socrates, could be solved: do citizens have any political obligations, particularly the obligation to obey the law? When individuals consider the constituting features of games, it becomes clear that said problem has a solution in games: consent. Individuals agree (contract) to play together–and to obey the rules that are part of the agreement (similarly Russell 2011: 263f.). John Locke’s social contract, as outlined in his 1689 Second Treatise of Government,, relies on the concept of tacit consent, but it is implausible to impute this to all citizens. However, in a game, the participants manifest implicit (wearing a jersey; entering the pitch, etc.) and explicit expressions of consent (e.g. ‘I want to play’; also consider the Olympic oath).

There is an exception to this: compulsory school sports; not everyone loves them. But there are ways to opt out (a note from your parents or doctor, etc.), which are not open to the Lockian ‘tacit consenter’, whose only option is to leave the country. But then they are subject to another legal system.

Von Arnauld states (2023: 20) that the game contract represents the social contract ‘in its purest form’, because the players join voluntarily; they agree to follow the rules for the duration of the game; and they may withdraw from the game whenever they choose. The microcosm of the game permits individuals ‘to freely exit’ (a merely theoretical option for the Lockian dissenter) and to freely enter into a game. Von Arnauld’s essay explains how the obligation to obey the law/rules can be established. This also illustrates that, in contrast to political systems, games afford players maximal freedom, which may explain why individuals are drawn to playing games.


John Russell
One of the earliest papers to apply jurisprudential methods systematically to sport is John Russell’s ‘Are Rules All an Umpire Has to Work With?’ (see also Russell 1997 and 2011). Russell (1999: 27) argues that discretion in adjudication is an issue in both the philosophy of sport and the philosophy of law: ‘rules in sport face the same indeterminacies that rules do in other contexts. Once this is recognised, the issue of the proper nature and extent of umpire discretion cannot be ignored’. Russell, using four hard cases from the history of baseball, highlights that what the umpire does is very close to what a judge is doing. He argues (1999: 28) ‘that umpires can legitimately use their authority to clarify and resolve ambiguities in rules, to add rules, and even at times to overturn or ignore certain rules, and that the exercise of such discretion is governed by principles underlying the games themselves and by an ideal of the integrity of games’. Russell (1999: 33) concludes that, because of the indeterminacy of rules, legal formalism in games would lead to undesirable outcomes (i.e. it would be contrary to the aims and purposes of the game). He pleads for giving umpires (explicitly) discretion in hard cases or in cases that were not envisioned by the gamewright, and he aims to develop (Russell 1999: 34) ‘a theory of umpire discretion in sporting games’, relying on R.M Dworkin. There is considerable overlap between Russell’s new framework for umpire discretion and the discretion that judges have. For Russell, just as legal formalism leads to undesirable outcomes, formalism (‘the ideology of games’) about game rules will sometimes (i.e. when dealing with hard cases) undermine the purpose of games.


Critical Voices
Even before the justisprudence of sport was established as a discipline, there were critiques of specific aspects of the jurisprudential view of sports. In his paper ‘Limitations of the Sport-Law Comparison’ (2011) Russell stresses the disanalogy between sport and legal positivism (responding to Patrick Lenta and Simon Beck’s ‘A Sporting Dilemma and its Jurisprudence’, 2006). For an early critique of ‘legalism’ in sport, see also Judith Shklar (1964, Legalism, 105f.).

With the rise of the jurisprudence of sport, naturally, critical voices came to the fore. 
Yunus Tuncel (in Imbrišević 2023) rejects the view that sport is (akin to) a legal system. He stresses the ludic nature of sport as opposed to law. Tuncel (2023: 56) relies on George Bataille’s distinction between the ‘homogeneous’ and ‘heterogeneous’ order: ‘The former has to do with life-preserving functions and the latter with leisurely activities including culture-making as in arts, music, sport and philosophy’. The mistake legalists are making is to conflate these disparate realms. Tuncel discusses the culture of playfulness through Bataille, Caillois and Huizinga as an alternative to the jurisprudential view of sports. He claims that the field of play functions differently from everyday life, which is constrained and guided by law, even if there may be parallels between the two spheres. Tuncel (2023: 67) explains that sport as a form of playfulness allows us to ‘escape from the prison house of laws and restrictions that society imposes on people’. Under this aspect, Tuncel (and Bataille) are close to Hans-Georg Gadamer (and Aristotle), for whom play constitutes a respite from the serious business of life. Gadamer (1990: 107f.) writes: ‘Play can only fulfil its purpose when the player is lost in play. It is the seriousness of being in play, and not the reference to a seriousness of purpose, outside of the game, which allows play to be wholly play.’ 

Tuncel urges us to value sport as the place to be playful, to forget about laws and rules that constrain us in life. He (2023: 67) names his position ‘ludic spiritualism’, in order to set it apart from ‘formalist and legalist approaches to sports’. For Tuncel, legalists have a limited view of sport and its rules, because they fail to consider ‘the value of transgression in human life and in sport culture, and therefore playfulness in a broader sense’. Tuncel’s approach has some affinity with Russell’s recent writing (2017; 2018), where Russell stresses the importance of playfulness–and transgression–for games.


Recent Work in the jurisprudence of sport
The first dedicated event on the jurisprudence of sport was the symposium at the New York School of Law in 2018, initiated by Robert Blecker, which resulted in the publication of ‘Getting an Edge: A Jurisprudence of Sport’, a special issue in the NYLS Law Review. The issue features essays by Mitchell N. Berman, Robert Blecker, Paul Gaffney, Marc Lasry, Scott Kretchmar and John Russell, some of which reflect explicitly on the significance of the jurisprudence of sport. In the following year (2019), the IVR World Congress (the largest gathering of legal and social philosophers, occurring biennially) in Lucerne/Switzerland featured for the first time a workshop on ‘The Jurisprudence of Sport’. There, four papers were presented and discussed. This meeting eventually led to a publication: Sport, Law and Philosophy: The Jurisprudence of Sport (Imbrišević 2023), staking out some of the terrain in the discipline.

2021 saw the first publication of a textbook on the jurisprudence of sport, authored by Mitchell N. Berman and Richard D. Friedman. This is an impressive piece of scholarship; it covers many issues in many sports and subjects them to jurisprudential scrutiny. Berman and Friedman’s (2021) textbook is the first attempt to integrate insights from sports rule systems into legal education (and this, of course, also benefits philosophers of sport).

In journal articles, the use of the jurisprudence of sport is usually piecemeal (except for Russell), but recently Imbrišević (2018, 2020, 2023) has worked on a systematic application of the jurisprudence of sport to a particular issue: the strategic foul. He shows how insights from the law (ancient and modern) urge against using the strategic foul. 

So, it appears that the jurisprudence of sport is a growing area that is gaining greater attention in both the philosophy of sport and in law.
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