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Abstract

This study sets out to examine the impact and implementation of the EU
Charter of Fundamental Rights with respect to three EU Home Affairs
agencies: Frontex, Europol and EASO. It assesses the relevance of the EU
Charter when evaluating the mandates, legal competences and practices
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After identifying specific fundamental rights guaranteed in the EU Charter
that are potentially put at risk by the actions of these three agencies, and
judicial obstacles that prevent individuals from obtaining effective legal
remedies in cases of alleged fundamental rights violations, we present a
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EXECUTIVE SUMMARY

Background

The European Union’s Area of Freedom, Security and Justice (AFS]) has experienced an
institutional re-shaping which has involved the emergence of EU regulatory agencies such
as Frontex (the EU external border control agency), Europol (European Police Office) and
EASO (European Asylum Support Office).

The mandates and activities of these three particular agencies make them distinct in the
field of EU regulatory agencies: their ‘home affairs’ focus links their spheres of action with
EU policy responses to irregular immigration, external border control and asylum
protection, making their activities directly relevant to (and having effects on) the
fundamental rights of individuals, and particularly the rights of non-EU nationals ‘on the
move’ (commonly categorised in European law as ‘third country nationals’).

With the entry into force of the Treaty of Lisbon in December 2009, the EU Charter of
Fundamental Rights was proclaimed as the binding bill of rights for the Union. The EU
Charter is now directly legally binding on all EU institutions, bodies and agencies and EU
Member States’ actions within the scope of EU law.

It is therefore timely and necessary to examine the emergent powers and operational
competences of these three EU Home Affairs agencies in the areas of asylum, border and
migration control, in view of their changing relationship with the set of rights and principles
stipulated in the EU Charter. This imperative is given additional urgency in view of the
challenges to democratic, legal, judicial and public accountability identified (to different
degrees and fashions) in the functioning of Frontex, Europol and EASO, and in the obstacles
and potential sensitivities to their effective delivery of fundamental rights.

Aim

This study sets out to examine the impact and implementation of the EU Charter on three
EU Home Affairs agencies: Frontex, Europol and EASO. It assesses the relevance of the EU
Charter in evaluating the mandates, legal competences and practices of these agencies in
the fields of external border controls and the management of ‘mixed flows’ of people
entering the EU. We place the non-EU (or third country) national ‘on the move’ at the heart
of our analysis by identifying specific fundamental rights provisions inside the EU Charter
that are potentially put at stake by the tasks and interventions performed (individually or
jointly) by these agencies, and by highlighting the legal and judicial obstacles to effective
legal remedies and justice in cases of alleged fundamental rights violations in the scope of
the agencies’ fields of action.
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KEY FINDINGS

e EU home affairs agencies have confirmed themselves as distinct forms of EU
regulatory agency. Their scope of action and tasks are not fully predetermined and
defined in their founding regulations, at times allowing for the flexible
accommodation, and sometimes extension, of their competences to new domains on
an ad hoc basis. The three agencies have been granted important operational tasks
that go beyond mere ‘regulatory activities’. Yet their dominant framing as
depoliticised ‘coordinators’ or ‘facilitators’ of Member State actions has increased
their relative autonomy, in some cases preventing a proper democratic scrutiny of
the nature and impact of their activities and evading questions of accountability,
responsibility and liability in cases of alleged unlawful actions, including potential
fundamental rights breaches and risks. These observations are particularly
pronounced in the cases of Frontex and Europol. It remains to be seen the extent to
which the functioning and activities of EASO will follow a similar pattern.

e Certain activities performed by Frontex, Europol and EASO as foreseen in their legal
remits or developed through informal (de facto) practices present a sensitive
relationship with specific fundamental rights provisions foreseen in the EU Charter.
This is particularly relevant as regards three categories of actions common to each
agency: 1) operational activities, 2) the exchange and processing of information
and, in the case of Frontex and Europol, personal data (and the subsequent uses of
this information) and 3) relations, cooperation (including so-called ‘capacity
building”) and exchange of information with third countries through working
arrangements and ‘soft law’. Inter-agency cooperation between Frontex, Europol
and potentially in the future EASO, further magnifies the scope, and opens up new
venues for, breaches of fundamental rights.

e The relationship between Frontex, Europol (and to some extent) EASO and
fundamental rights is further strained by their *home affairs focus’ and the legacy of
cross-pillarisation which affects their policies, practices and political ambitions. A
conflation of irregular migration with ‘insecurity’ and ‘threat’ legitimises the adoption
of coercive policies which, together with a culture of secrecy and lack of
transparency, exacerbates the vulnerable status of individuals targeted by the
actions of these agencies.

e There is a profound ‘knowledge gap’ concerning the added value, nature and impact
of the activities by Frontex, Europol and EASO on the ground, as well as their full
compatibility or coherency with EU internal and external policy priorities and legal
frameworks. This report reveals a severe lack of information and monitoring of their
actions, especially those of an ‘operational’ nature, which lead to legal uncertainties
and accountability gaps that put the agencies at odds with the EU Charter and
general rule-of-law principles of the European legal regime.

e Finally, there is an anachronistic relationship between the overly-politicised nature
of some of these EU home affairs agencies as a result of pressures applied by
certain EU Member States and the European institutions to demonstrate the
practical application of ‘the principle of solidarity’ and ‘mutual trust-based
cooperation” at EU level, and their weak democratic and public accountability. It is
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paradoxical that, despite the political drivers which steer the activities of EU Home
Affairs agencies, their framing as ‘technical’ rather than political actors prevents a
full and plural debate and accountability of their actions.

RECOMMENDATIONS

Recommendation 1: A new ‘model of agency-building” should be ensured and
mainstreamed across current and future EU Home Affairs agencies. The model should
act as a ‘standard setter’ against which the European Parliament and national
parliaments can evaluate and scrutinise the performance and functioning of agencies,
while still respecting agencies’ specific characteristics. Given the dynamic evolution of
EU Home Affairs agencies, the model could be taken into account if and when the legal
mandates of the agencies are opened for re-negotiation. The components and features
of this model should include:

A more direct involvement of the European Parliament in the appointment of agency
Executive Directors by requiring a binding approval from the Parliament for selected
candidates.

A stronger representation of the European Commission on the Management Boards
of agencies (a minimum of 5 Commission representatives, increased weighting of
their votes and the granting of veto rights for certain fundamental rights sensitive
issues.)

Advisory boards or ‘consultative forums’ should be established in all EU Home Affairs
agencies as an integral part of their governance structure.

Time limits on the confidential status of documents pertaining to agency activities,
which oblige the automatic release of such documents to the public within a set time
frame should be put in place to promote transparency and public accountability.

Institutional structures for individuals to access effective legal remedies in cases of
fundamental rights violations should be revised and developed.

Codes of conduct and comprehensive training in fundamental rights for all staff
involved in agency activities, particularly operational actions, should be streamlined
across all Home Affairs agencies.

Mechanisms to strengthen compliance with fundamental rights obligations on the
ground should be included in the legal mandates of EU Home Affairs agencies:
fundamental rights strategies and implementation plans, an in-house fundamental
rights officer and independent monitor responsible for initiating disciplinary
measures in case of misconduct.

To support internal accountability an independent Board of Appeals could be
established composed of independent lawyers. Any challenged actions should be
frozen while under consideration by the Board of Appeals.

EU Home Affairs agencies should have the competence to suspend or terminate
activities if violations of fundamental rights occur in the course of those activities.
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e Clear legal definitions should be provided for key concepts related to agency tasks;
agency actions should not exceed their legal remits and competences.

e Comprehensive provisions on data protection should be integral to the legal
mandates of EU Home Affairs agencies accompanied by independent supervisory
bodies empowered to issue binding opinions.

Recommendation 2: The Inter-Institutional Working Group (IIWG) charged with
identifying rules to support a global framework for regulatory agencies should explicitly
recognise the fundamental rights-related accountability gaps identified by this report in
the activities of EU Home Affairs agencies and take these into account it its final
declaration.

Recommendation 3: A closer democratic scrutiny of agencies functioning, planning
and work should be ensured through the creation of a permanent inter-parliamentary
body or committee dealing specifically with regulatory agencies. The body should be run
by the European Parliament’s LIBE Committee and include representatives from the
corresponding committees of national parliaments.

Recommendation 4: In order to improve access to justice and effective remedies for
individuals regardless of their nationality and/or location, subject to actions by EU Home
Affairs agencies, a new branch of the Court of Justice should be established - an
Agencies Tribunal - following the same format as the EU Civil Service Tribunal. This
body would deal with admissibility claims and complaints of a legal and administrative
nature against the agencies and national authorities participating in agencies’
operations and activities.

Recommendation 5: the Commission should have the competence to freeze Agency
activities in cases of actual, suspected or imminent breaches of fundamental rights,
while the legality of the case is being examined in detail. For such an ex ante procedure
to be fully effective, careful attention should be paid to ensuring its overall objectivity,
impartiality and democratic accountability. The procedure would be activated by the
European Commission (on its own initiative or that of the European Parliament) on the
basis of evidence provided by impartial actors such as the EU Agency on Fundamental
Rights (FRA) or a new external network of independent and interdisciplinary
experts/academics working in close cooperation with civil society organisations based in
the different member states.

Recommendation 6: A new piece of secondary law should be adopted specifying the
access to rights and to justice by third country nationals subject to new border and
migration controls (including those taking place ‘extraterritorially’). The tasks and
competences of the EU Home Affairs agencies call for more legal certainty. Their remits
and activities and allocation of responsibilities should be clearly defined in law. Any
experimental governance activities should be avoided in order to ensure respect for the
principles of legal certainty and accountability.

Recommendation 7: Particular attention should be paid to the practical
implementation of EASO’s mandate, given the particularly sensitive nature of some of
the agency’s tasks from a fundamental rights viewpoint. Guaranteeing the right to
asylum envisaged in Article 18 of the EU Charter of Fundamental Rights should
constitute an explicit priority for EASO and the agency’s work should be focused first
and foremost around this objective.

10
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Recommendation 8: The fundamental rights sensitivities of Europol’s work and
safeguards should be taken into account when Europol’s mandate is re-opened for
negotiation in 2013. DG Justice should play an active role during the preparation of the
Commission’s proposal for a Europol Regulation to conduct a fundamental rights proof-
reading of the new legislation. Moreover, the European Parliament should ensure that
the new ‘model of agency-building” proposed in Recommendation 1 of this report would
be mainstreamed to Europol to the largest extent.

Recommendation 9: The European Parliament should call upon Frontex to no longer
conduct any joint operation in the maritime territory of third states, as the consistency
of this practice is not only questionable with respect to the rule of law principles of legal
certainty and accountability, but it is also at odds with fundamental rights foreseen in
the EU Charter.

11
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1. INTRODUCTION: SCOPE, RESEARCH QUESTIONS AND
METHODOLOGY

The European Union’s Area of Freedom, Security and Justice (AFSJ]) has been the focus of
dynamic policy-making and legislative initiatives during the last 12 years of European
integration. In addition to a rapidly evolving normative framework, the AFSJ] has
experienced a progressive institutional reshaping due to the proliferation of supranational
actors in the form of EU regulatory agencies. These EU agencies, a unique and peculiar
component of the political elements of the EU which move beyond the traditional EU
institutional framework are increasingly playing a central role in the implementation and
development of EU policies on security and external border control as well as migration and
asylum matters. Actors like Frontex (the EU External Border Agency), Europol (European
Police Office) and EASO (European Asylum Support Office) now stand at the heart of the
institutional foundations of the EU’s AFS]. The 2009 third multiannual programme on the
EU’s AFS] - The Stockholm Programme: An Open and Secure Europe serving and
protecting Citizens - identified the ‘operational maturity’ reached by agencies like Europol
and Frontex and the creation of EASO as significant steps forward in the development of
the AFJS, and signalled as challenges the need to enhance their internal coordination,
coherency with internal and external Union policies and oversight.!

The mandates, remits and activities make these actors a special kind of EU agency in the
wider European landscape of regulatory agencies. Their ‘home affairs’ focus not only
determines their priorities and guiding approaches when contributing to the progressive
nature and implementation of Member States’ and EU policy responses on irregular
immigration, external border controls and asylum protection. Their ever-evolving fields of
action are inherently linked with, and have several repercussions for, fundamental human
rights of non-EU nationals ‘on the move’ (commonly categorised in European law as ‘third
country nationals’) as well as on general rule of law principles constituting the premises of
the entire EU project.

With the entry into force of the Treaty of Lisbon at the end of 2009, the EU Charter of
Fundamental Rights (hereinafter the EU Charter) was proclaimed as a binding bill of rights
for the Union.2 The Charter is now directly legally binding for all the EU institutions, bodies
and agencies and for the EU Member States’ actions within the scope of EU law. In this
way, respect of fundamental rights has been positioned at the heart of the EU’s multi-level
governance activities and legal framework. When studying the emerging powers and
operational competences of EU Home Affairs agencies such as Frontex, Europol and EASO
in the areas of border and migration control and asylum, a central issue is their changing
relationship with the set of rights and principles stipulated in the EU Charter.

A majority of the tasks performed by these actors formally follows from their legal
mandates. Some tasks, however, (in the cases of Frontex and Europol), are either subject
to flexible interpretations due to the nuances characterising the scope and definition of
their tasks, or subject to factual or ‘experimental’ practices and policy tools taking them
into originally unforeseen domains of intervention. The three EU Home Affairs agencies
under study in this report commonly share (to varying degrees) direct or indirect
competences in the management of human mobility through the common EU external

! European Council, The Stockholm Programme - An open and secure Europe serving and protecting citizens, OJ

C 115/01, 04.05.2010.
2 Charter of Fundamental Rights of the European Union, OJ C 83/02, 30.03.2010.
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borders. Some of these competences are of a strong policy and operational nature going
beyond mere technical support or assistance to the EU Member States. In the case of
Frontex and Europol in particular, due to their de facto (informal) powers and degrees of
autonomy, the classical State power structures and practices on ‘border checks’ and the
features delineating EU policies in these domains are being fundamentally transformed
through their input in new transnational border control activities (some of which are taking
place ‘extraterritorially’ in the maritime territories of third countries), increasing inter-EU
agency cooperation; relations and working arrangements with third countries; and data
processing (including in some cases personal data).

Inter-EU cooperation between Home Affairs agencies in migration management and
exchange of information is also reinvigorating a nexus between migration and various
forms of insecurities and criminalities. The security of the Union and its Member States, as
perceived, becomes the driving force behind individual and joint activities between agencies
like Europol and Frontex. Immigration is constructed as a ‘threat’ and linked with ‘risk’,
hence justifying the application of police-led and coercive control policy measures and
operations. Another peculiarity of these EU agencies, especially Frontex and EASO, is the
way in which their activities and support (especially through the deployment of Rapid
Border Intervention Teams - RABITs — and asylum support teams), are generally presented
as fundamental elements putting into practice the (much debated) new Article 80 of the
Treaty on the Functioning of the European Union (TFEU). The latter states that EU policies
falling within the scope of the EU’s AFSJ] shall be governed by “the principle of solidarity and
fair sharing of responsibility” between the Member States in policies related to border
checks, asylum and immigration.

A number of concerns have been raised in academic and policy-making circles concerning
the active development on the part of EU Home Affairs agencies of their mandates,
activities and budgets, which has not been always been matched with a sound framework
of accountability. Nor has sufficient attention been given to a regime of fundamental rights
protection capable of adapting satisfactorily to their dynamic fields of action and
‘experimental’ governance strategies, i.e. new ways of governance going beyond their
original mandates and legal competences and sometimes taking them into unforeseen
areas of intervention, thorough the enactment of ‘soft’ law and policy and informal
practices. The vulnerabilities characterising their framework of legal, political,
administrative and public accountability have been said to affect most directly the access to
effective legal remedies and justice by individuals facing their (liberal or illiberal) actions in
the areas of external border and migration controls. Two of the most problematic cases in
point here have been the practices of extraterritorial border and migration controls and
personal data processing of third country nationals, which are given special attention in this
report.

The Lisbon Treaty also introduced other innovations to the framework structuring European
cooperation in the domains of borders, asylum and immigration. For the first time the
Treaties envisage in Article 263 TFEU the possibility that the acts of EU agencies might
produce ‘legal effects’ to be scrutinised by the Court of Justice in Luxembourg. The practical
delivery of fundamental rights envisaged by the EU Charter, however, constitutes one of
the main challenges across the Union. Problems of awareness and accessibility of
individuals have been identified as major obstacles in making the EU Charter effective in
practice and a reality in the daily lives of individuals. In the area of immigration and border
control, third country nationals are in a particularly weak position in terms of being made
aware of and having access to the means of redress when attempting to challenge
traditional and ‘experimental’ border control practices by EU agencies potentially in tension

13
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with fundamental rights protection. The provision of adequate relief and effective access to
legal remedies and asylum procedures is particularly problematic (if not currently
impossible) in the scope of exterritorial migration control measures and practices.

The difficult relationship between EU Home Affairs agencies and the principles of
accountability and transparency makes it extremely pertinent to identify and clarify the
determination of responsibility and liability in cases of risk and/or actual breaches of
fundamental rights. There have been numerous reports and independent studies in recent
years by civil society groups, journalists and academics providing evidence on the
multifaceted sensitivities raised by some border control practices in Europe as well as the
implications of EU agencies’ work, in particular those of Frontex and Europol, from a
fundamental rights point of view. The current events in the Mediterranean resulting from
the revolutions in North Africa and the ongoing war in Libya reveal the open questions and
‘grey areas’ concerning the effective assurance of fundamental rights protection in EU
border and migration control activities. The current scenario is one characterised by a
nebulous web of interconnected actions and multi-level actors involved in ‘policing
migration’. For instance, there is little knowledge and selective public information as
regards ‘who is doing what’ in the current joint operation HERMES 2011, which has run
since February 2011 under the coordination of Frontex and with the active participation of
Europol. Similar uncertainties and lack of information arise concerning the exact nature and
rules applying to EASO’s first deployment of an asylum support team in Greece. The
dramatic events reported by the UK press attributing responsibility to the North Atlantic
Treaty Organisation (NATO) for the deaths of hundreds of migrants in the Mediterranean
Sea is still unresolved due also to the difficulties of establishing responsibility and
ascertaining the actual facts of the case.

The ‘knowledge gap’ of the actions and division of labour performed by EU Home Affairs
agencies stands not only potentially in tension with the EU Charter, but also with the
Union’s human rights commitments in the Council of Europe and the European Convention
on Human Rights and Fundamental Freedoms (ECHR). The EU legal framework on
fundamental rights protection is firmly tied to the European Convention of Human Rights
and the jurisprudence of the Strasbourg Court. The Union is currently fine-tuning the last
legal steps for its formal accession as a high contracting party to the ECHR. Accession to
the Convention will impose clear obligations with regard to those acts, measures or
omissions of its institutions and agencies. The wider effects due to an ineffective and weak
delivery of fundamental rights protection in the scope of EU border and migration controls
beyond the Union context has been revealed by the case of Hirsi and others v. Italy, which
is currently being decided before the Strasbourg Court and which is expected to shed light
on the legality of the so-called ‘Italian push-backs’ to Libya in 2009.3

The progressive ‘agencification’ construction processes in EU freedom, security and justice
policies arrives in a phase of European integration when the role of the European
Parliament and national parliaments has been significantly enhanced in the degree and
scope of democratic scrutiny of AFSJ]-related policies. The European Parliament has been
qualified as one of the ‘winners’ of the innovative inputs introduced by the Lisbon Treaty. It
has indeed seen its position as co-legislator consolidated and strengthened in all
immigration, border, security and asylum policy domains. This has coincided with the
recognition of the enhanced function played by national parliaments in the evaluation
(subsidiarity and proportionality test) and accountability of Union policies and actors. The

3 See the case Hirsi and others v. Italy, Application No. 27765/09, European Court of Human Rights.
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priority given by the 2011 Brussels Declaration® on the parliamentary oversight of security
and intelligence actors, including the political monitoring by national parliaments of
Europol’s structure, functioning, planning and work, illustrates the centrality of national and
EU democratic scrutiny over the work of EU Home Affairs agencies, and its compatibility
with fundamental rights and rule of law, beyond ‘ideological’ games and struggles.

This report focuses on the ‘home-affairs’ activities of Europol, Frontex and EASO and their
inter-agency cooperation in the management of the EU external borders and ‘mixed
migration flows’. It examines the impact of the EU Charter over the legal
remits/competences and de facto activities of these three agencies. Our assessment takes
as the starting point the position of the individuals who are affected by (or who encounter)
these activities. It explores the availability of mechanisms for ensuring accountability of the
agencies’ actions and the challenges and opportunities faced by individuals in gaining
access to justice in cases of fundamental rights violations. It studies the conditions under
which individuals can refer to and make use of the Charter in the context of a humber of
fundamental rights-sensitive activities carried out by Frontex, Europol and EASO falling
directly or indirectly within the scope of ‘mobility control’. The report assesses the barriers
that third country nationals may face when attempting to procure effective legal remedies
for challenging EU agencies’ security practices alleged to be in breach of specific
fundamental rights provisions as foreseen by the EU Charter. In particular, the following
specific research questions will guide our assessment:

e What are the legal mandates and de facto competences/tasks of Frontex, Europol
and EASO? Which ones fall within the domains of external borders and migration
controls? What are their governance structures and accountability frameworks?

e What are the main consequences of the legally binding nature of the EU Charter for
the work of the EU Home Affairs agencies? How have Frontex, Europol and EASO
incorporated the EU Charter into their remits and work?

e What specific provisions of the EU Charter are most directly relevant to the activities
of Frontex, Europol and EASO in the management of flows of people? Which
fundamental rights envisaged in the EU Charter are more affected by their actions in
the scope of border controls and migration and asylum activities? To whom does the
EU Charter apply? What limitations can be placed on EU Charter rights? Is the
Charter applicable in an extraterritorial context? What is the relationship between
the interpretation of the Charter’s rights and the body of case law developed in the
context of the ECHR?

e What is the impact of the EU Charter on EU agencies operating in the EU’s AFS] and
how is it relevant for the individual? What are the implications of the legally binding
nature of the EU Charter for EU Home Affairs agencies, in particular Frontex, Europol
and EASO? How has the Treaty of Lisbon changed the accountability framework of
Frontex, Europol and EASO? What are the challenges and opportunities facing
individuals when challenging (accessing effective legal remedy) activities potentially
affecting or breaching their fundamental rights?

e Which are the cross-cutting issues and gaps characterising the changing relationship
between EU Home Affairs agencies and the EU Charter? What are the main

4 “Declaration of Brussels”, 6™ Conference of the Parliamentary Committees for the Oversight of Intelligence and

Security Services of the European Union Member States, Brussels, 1 October 2010.*
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commonly shared factors and shortcomings affecting their activities from the
perspective of accountability and effective access to legal remedies in cases of
alleged fundamental rights violations?

Aside from this first introductory section, this report contains six additional sections:
section 2 outlines the mandates, tasks and governance and accountability frameworks
pertaining to the three EU Home Affair agencies under study. Section 3 moves into an
assessment of the ways in which the EU Charter becomes relevant for individuals falling
within the scope of EU law and/or actions, independently of their nationality and location,
and its formal application and relevance for the work of EU institutions since the Treaty of
Lisbon took effect. Section 4 provides an in-depth study of a set of specific provisions
within the scope of the EU Charter that can be considered to be the most contentious in the
scope of activities and practices carried out by Frontex, Europol and EASO. This section
examines the status of each article, the interpretative tools available for each of them and
the relevant jurisprudence by the Strasbourg Court. Section 5 analyses the specific impact
that the EU Charter has over EU Home Affairs agencies in the areas of border control as
well as immigration and asylum-related activities. It identifies areas that are more
‘sensitive’ from a fundamental rights perspective, namely: operational activities, data
processing, cooperation with third states, the effects of the EU Charter on inter-agency
cooperation and the barriers to and current modalities for individuals to have access to an
effective remedy. Section 6 identifies cross-cutting issues emerging from the relationship
between EU Home Affairs agencies and the EU Charter. It provides an analysis of
commonly shared factors, gaps and shortcomings characterising Frontex, Europol and
EASO, which are central to acquiring a comprehensive understanding of the barriers and
deficiencies affecting access to justice by individuals subject to harm as a result of the
agencies’ actions. The final section offers general conclusions and puts forward a set of
policy recommendations.

The methodology used in this report consisted of two main elements. It first entailed
research of the relevant primary and secondary sources related to the three EU agencies
under study. This has in particular involved an in-depth examination of the current
discussions in the academic literature and EU policy debates related to EU AFS] agencies
and the EU Charter and a review of the main legal discussions and case law of the Court of
Justice in Luxembourg and the jurisprudence of the European Court of Human Rights that
are of fundamental importance to our analysis. During this phase, the research gathered all
the publicly available information and documentation related to Frontex, Europol and EASO
from both official and civil society sources. In those cases where official documents were
classified or not made public, a request for disclosure of information to the relevant actors
was carried out. This did not always yield results, for instance a request for a copy of
EASO’s Operating Plan covering the deployment of asylum support teams in Greece
received from the Commission’s DG Home Affairs a referral to EASO, while no response had
been received from EASO at the time of writing. In a second stage, the literature gathered
was then supplemented by a wide range of semi-structured interviews conducted with
relevant policy-makers and practitioners, including representatives from Europol, Frontex,
representatives from the LIBE Committee and advisors of different political groups in the
European Parliament, DG Home Affairs and DG Justice of the European Commission, the
General Secretariat of the Council of the EU, as well as the Brussels offices of Amnesty
International, Open Society Institute (OSI) and the United Nations High Commissioner for
Refugees (UNHCR). It should be taken into account that, in the case of EASO, the relative
newness of this agency meant that there was substantially less empirical evidence on this
agency'’s functioning and practical activities compared with Frontex and Europol. We have
therefore drawn on the available information to make our analysis, namely EASO’s legal
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mandate and the little official documentation available, as well as lessons that can be
drawn from Frontex and Europol, in order to anticipate the potential challenges that EASO
may face when fulfilling obligations to respect fundamental rights under the EU Charter in
the future.

Finally, we have taken care when dealing with the sensitive concepts and terminology
associated with migration and mobility, in recognition that much of the language and labels
attached to this phenomenon imply their own inherent preconceptions and biases. For
instance, while this report makes use of the term, ‘mixed migration flows’, a concept
established in the academic and policy literature to refer the increasingly complex patterns
of migration and refugee flows,® it also acknowledges that such labels can magnify the
dichotomy in certain discourses between ‘genuine’/’bogus’ asylum seekers,
legitimate/illegitimate migrants and legal travellers/criminals on the move. The use of such
labels, and the individual practices and inter-agency cooperation developed by EU home
affairs agencies on these conceptual bases, should be treated with caution as they can
serve to detach individuals from their status as fundamental rights holders.

2. OVERVIEW OF THE EU HOME AFFAIRS AGENCIES:
REMITS, COMPETENCES, GOVERNANCE AND
ACCOUNTABILITY

Before entering into an analysis of Frontex, Europol and EASO under the EU Charter and
the impact the latter has over their mandates, legal competences and de facto activities, it
is first necessary to introduce the role of the three agencies at the heart of this study. It is
of particular importance to ascertain the status and functions performed by these three EU
Home Affairs agencies by looking at what they ‘do’, the degree of autonomy and powers
they exercise, and ‘who’ is taking part in their governance structures and strategies. The
purpose of this section is to briefly sketch out the legal mandate, competences and tasks
accorded to each agency, laying the foundation for section 5 of this study, which elaborates
on those activities that are most ‘sensitive’ from a fundamental rights perspective. Even the
short overview provided in this section reveals how the experimental practices of actors like
Frontex and Europol in particular have enabled these bodies to harness and expand upon
the powers originally granted by their formal legal mandates and founding regulations,
highlighting the potential for dynamic development inherent to EU agencies’ powers and
actions. As we will argue, a similar path could be expected to be taken by EASO. The
various mechanisms put in place to guarantee accountability - both democratic scrutiny
and public accountability of agencies’ actions - are also explored.

2.1. Frontex

Frontex, the European Agency for the Management of Operational Cooperation at the
External Borders of the Member States of the European Union,® was established in 2004 as
a ‘first pillar’ agency’ with the aim of coordinating and assisting Member States’ actions in
the surveillance and control of the external borders of the EU.® The agency became
officially operational on 1 May 2005, with headquarters in Warsaw, Poland. Frontex has

See for instance R. Zetter, "More Labels, Fewer Refugees: Remaking the Refugee Label in an Era of
Globalization" Journal of Refugee Studies, Vol. 20, No. 2 (2007), pp. 172-192.

For more information, see the Frontex website (http://www.frontex.europa.eu).

Its original legal bases were the former Arts. 62.2 and 66 of the Treaty establishing the European Community,
which fell under the remits of the old Title IV, “Visas, Asylum, Immigration and Other Policies related to the
Free Movement of Persons”; see section 6.3 of this report.

8 Council of the European Union, Council Regulation No. 2007/2004 of 26 October 2004 establishing a European
Agency for the Management of Operational Cooperation at the External Borders of the Member States of the
European Union, OJ L 349/1, 25.11.2004(a), hereinafter referred to as the ‘2004 Frontex Regulation’.
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experienced a dynamic growth since its creation. Staff numbers have risen from 43 to 300
since 2005 while the agency’s budget has increased from €6 million in 2005 to €86 million
in 2011.° At the end of 2010, Frontex established a pilot regional office, Frontex
Operational Office (FOO) in Piraeus, Greece.!® The new legal mandate for Frontex
presented by the European Commission in the beginning of 2010,! represents the most
recent step in the continuing expansion of the agency’s powers and activities. Political
agreement on the amended text of the Regulation has been reached between the Council
and the European Parliament and the draft currently awaits formal approval by the
Parliament and Council.*

2.1.1. Mandate

According to its founding Regulation, Frontex is mandated to improve the integrated
management of the external borders and promote solidarity between Member States.!® In
negotiating its mandate, Member States were careful to impose limitations over Frontex’s
competences. The Regulation thus clarifies that “the responsibility for the control and
surveillance of external borders lies with the Member States”.!* The agency’s role is
therefore formally limited to “facilitat[ing] the application of existing and future Community
measures relating to the management of external borders by ensuring the coordination of
Member States’ actions in the implementation of those measures”.!> While formally the
agency has been restricted to a coordinating role, in practice its activities have taken it
beyond mere ‘facilitation’ and towards tasks of a more operational nature.

2.1.2. Tasks

The tasks of the agency are set out in Article 2 of the 2004 Frontex Regulation and include
the following principal activities: coordinating operational cooperation between Member
States in the management of external borders; providing human and technical support,
including through intelligence gathering and risk analysis; and assisting Member States
with organising joint return operations.16

One of the most visible ways through which Frontex is involved in strengthening
operational cooperation between Member States is the agency’s coordination of joint
operations. A Member State can make a request to the agency to initiate a joint operation
(subject to approval by the agency) or Frontex itself may launch initiatives for joint
operations, in agreement with the Member States.!” Requests for the launch of joint

Council of the European Union, “Strengthening the European external borders agency Frontex - Political
Agreement between Council and Parliament”, 11916/11, Presse 192, Brussels, 23 June 2011(a).

Frontex, “Frontex Operational Office Opens in Piraeus”, News Release, Frontex, Warsaw, 1 October 2010(a)
(http://www.frontex.europa.eu/newsroom/news_releases/art76.html).

European Commission, Proposal for a Regulation of the European Parliament and the Council amending
Regulation No. 2007/2004 establishing a European Agency for the Management of Operational Cooperation at
the External Borders of the Member States of the European Union, COM(2010) 61 final, Brussels, 24 February
2010(f).

Council of the European Union, Proposal for a Regulation of the European Parliament and the Council amending
Council Regulation (EC) No. 2007/2004 establishing a European Agency for the Management of Operational
Cooperation at the External Borders of the Member States of the European Union (FRONTEX) - Analysis of the
final compromise text with the view to agreement, 12341/11, Brussels, 5 July 2011(e).

13 Art. 1.1 of the 2004 Frontex Regulation.

4 Ibid., Art. 1.2 and Recital 4.

1S Ibid., Recital 4.

16 1Ibid., Art. 2.

7" 1bid., Art. 3.
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18



Implementation of the EU Charter of Fundamental Rights and its Impact on EU Home Affairs Agencies
Frontex, Europol and the European Asylum Support Office

operations tend to be ad hoc and incident-led, often prompted by political pressures and
media reports concerning flows of irregular migrants.!®

The joint operation is grounded in an operational plan, drawn up by Frontex on the basis of
a risk analysis (see below), and including the inputs and agreement of the participating
states. The operation is coordinated by Frontex, although it is led by the Member State
hosting the operation (host Member State). The agency co-finances operations with grants
from its budget,'® which provides an important incentive for Member States to involve the
agency in joint operational activity.?°

Since its establishment and up to 2011, Frontex has coordinated a large number of joint
operations covering the EU’s air, land and sea borders. Approximately two-thirds of the
agency’s total operational expenditure is taken up by sea operations.?! One of the
components of joint operations at sea involves the practice of maritime interception to
deter or stop migrants from crossing sea borders. The practice has taken Frontex joint
operations beyond Member State territorial waters to patrols in high seas and in some
cases the territorial waters of third countries, which is part of a broader trend towards the
extra-territorialisation of the EU’s border management strategy whereby migration control
measures are established in areas beyond state territory (for further discussions of extra-
territorial border controls see sections 4.3, 5.1 and 6.2). As Frontex itself has no
competence to conclude agreements with third countries for the purpose of allowing joint
operations to take place on their territory, action relies instead on bilateral agreements
between the Member States engaged in the joint operation and the third countries
concerned.?

There is some ambiguity concerning the exact scope of Frontex’s role and activities during
joint operations. This is partly due to the fact that the agency’s founding Regulation
contains no rules on how operations under Frontex should be prepared and conducted, nor
a definition of a joint operation. As noted by the Commission in its impact assessment, this
leads to a situation where:

The Agency takes on a different role during different operations, depending on
ad hoc arrangements. While the Agency does draw up an operational plan for
each operation such a plan is not foreseen in the legal basis. Neither, as a
consequence, does the legal basis specify what the Agency can or should do to
ensure that the plan is actually agreed and properly implemented.?

Furthermore, it could be argued that operations underway in the high seas or territorial
waters of third countries take the agency beyond its mandate of managing the EU’s

8 S, Carrera, The EU Border Management Strategy: FRONTEX and the Challenges of Irregular Immigration in the
Canary Islands, CEPS Working Paper No. 261, CEPS, Brussels, March 2007.

Art. 34 of the Frontex Regulation.

J.J. Rijpma, “Hybrid agencification in the Area of Freedom, Security and Justice and its inherent tensions: The
case of Frontex”, in M. Busuioc, M. Groenleer and J. Trondal (eds), The agency phenomenon in the European
Union: Emergence, institutionalisation and everyday decision-making, Manchester: Manchester University
Press, forthcoming.

See A. Baldaccini, “Extraterritorial Border Controls in the EU: The Role of Frontex in Operations at Sea”, in B.
Ryan and V. Mitsilegas (eds), Extraterritorial Immigration Control: Legal Challenges, Leiden: Martinus Nijhoff
Publishers, 2010.

See for example the arrangements in the HERA joint operation, for which Spanish bilateral agreements formed
the basis for action.

European Commission, Impact Assessment accompanying the Proposal for a Regulation of the European
Parliament and of the Council amending Council Regulation (EC) No. 2007/2004 establishing a European
Agency for the Management of Operational Cooperation at the External Borders of the Member States of the
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external borders.?* There is currently no legal basis in its founding Regulation for Frontex to
be involved in border control operations in the territory of third countries.

In 2011, the Commission put forward proposals to amend the Schengen Borders Code to
explicitly allow for joint border controls on third state territory,?® stipulating that bilateral
agreements with third countries should be compatible with, and would fall under the
domain of, EU law. If adopted, this amendment could provide a legal basis under EU law for
certain practices falling within the scope of extraterritorial border control.?®

Frontex’s operational character was reinforced by the 2007 amendment to the Frontex
Regulation, which established a mechanism for the creation of Rapid Border Intervention
Teams (RABITs) to assist Member States faced with an excessive flow of irregular
migrants.?” At the request of a Member State faced with a “situation of urgent and
exceptional pressure”, the agency may deploy for a limited period RABITs on the territory
of the requesting Member State for the appropriate duration.?® RABITs differ from other
Frontex operations in that officers taking part are given more extensive law enforcement
powers, are able to perform tasks of border police and are no longer restricted to an
advisory function. They also differ from other Frontex operations (where participation is on
a voluntary basis) in that RABITs rely on the concept of ‘compulsory solidarity’, where
Member States are obliged to contribute human and technical resources unless they are
faced with “an exceptional situation substantially affecting the discharge of national
tasks”.?° The RABIT mechanism has only been employed on one occasion, on Greece’s
external land border with Turkey on 2 November 2010.%°

Finally, on the operational side, the Frontex Regulation also mandates the agency to assist
in the organisation of joint return operations (JROs) by Member States - with the aim to
“maximise efficiency and cost effectiveness” in the forcible repatriation of third country

European Union (FRONTEX), Commission Staff Working Document, SEC(2010) 149, 24 February 2010(e), p.
16.
See for instance A. Baldaccini, “Extraterritorial Border Controls in the EU: The Role of Frontex in Operations at
Sea”, in B. Ryan and V. Mitsilegas (eds), Extraterritorial Immigration Control: Legal Challenges, Leiden:
Martinus Nijhoff Publishers, 2010.
European Commission, Proposal for a Regulation of the European Parliament and of the Council amending
Regulation (EC) No. 562/2006 of the European Parliament and of the Council establishing a Community Code
on the rules governing the movement of persons across borders (Schengen Borders Code) and the Convention
implementing the Schengen Agreement, COM(2011) 118 final, Brussels, 10 March 2011(e).
The proposed amendment explicitly leaves open the possibility of extra-territorial control; ibid., Art. 1.1.4.3 of
amended Annex VI to the Schengen Borders Code. There is some amibuity under the current Annex VI of
Schengen Borders Code as to whether it could allow for extraterritorial border controls. See Annex VI, Art.
3.1.1, first para. of European Parliament and Council of the European Union, Regulation (EC) No. 562/2006 of
15 March 2006 establishing a Community Code on the rules governing the movement of persons across
borders (Schengen Borders Code), OJ L 105/1, 13.4.2006. Yet the Standing Committee of Experts on
International Immigration, Refugee and Criminal Law states unequivocally that “the instrument of pre-border
controls falls outside the scope of the Schengen borders code”, see the Committee’s Comment on Proposal for
a Regulation establishing a Mechanism for the Creation of Rapid Border Intervention Teams and amending
Council Regulation 2007/2004 as regards that mechanism, COM(2006) 401, 24 October 2006. For conclusions
on the extra-territorial effects of the Schengen Borders Code, see A. Fischer-Lescano, T. Lohr and T. Tohidipur,
“Border Controls at Sea: Requirements under international human rights and refugee law”, International
Journal of Refugee Law, Vol. 21, No. 2, 2009, p. 28. The proposed amendment explicitly leaves open the
possibility of extra-territorial control; ibid., Art. 1.1.4.3 of amended Annex VI to the Schengen Borders Code.
European Parliament and of the Council of the European Union, Regulation (EC) No. 863/2007 of the European
Parliament and of the Council of 11 July 2007 establishing a mechanism for the creation of Rapid Border
Intervention Teams and amending Council Regulation (EC) No. 2007/2004 as regards that mechanism and
regulating the tasks and powers of guest officers (RABIT Regulation), OJ L 199/30, 31.07.2007(b).
2 Art. 4 of the RABIT Regulation.
2 Art.8(b) of the RABIT Regulation.
30 For a critical analysis of the first deployment of the RABIT, see S. Carrera and E. Guild, ‘joint operation RABIT
2010" - FRONTEX Assistance to Greece’s Border with Turkey: Revealing the Deficiencies of Europe’s Dublin
Asylum System, CEPS Liberty and Security in Europe Series, CEPS, Brussels, November 2010.
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nationals.®! Again, in implementing JROs, Frontex activities appear to have expanded
beyond the formal competences laid down in its founding Regulation. Indeed, the
Commission has highlighted the “mismatch between the legal basis and reality: while the
legal basis only talks about Frontex “assisting” Member States, the agency has already, and
successfully, taken on a “coordinating” role”.*> Furthermore, Frontex processes personal
data in the context of Joint Return Operations, an action that currently has no legal basis.?*

In addition to its operational tasks, risk analysis and intelligence gathering (as provided in
Articles 4 and 11 of the Frontex Regulation) comprise the core activities of the Frontex
agency and form the basis for much of its operational actions.?* The agency’s Risk Analysis
Unit (RAU) produces an annual general risk assessment (ARA) as well as specific
assessments for particular events (e.g. major sporting events) or problems (e.g. particular
immigration routes).>®

To exploit all possible information resources and facilitate information exchange with a
range of different actors, Frontex has developed the Frontex Risk Analysis Network (FRAN)
through which it receives monthly updates and statistics from the Member States on “illegal
border crossings, refusals of entry, asylum applications, detections of illegal stay, use of
forged documents and detections of facilitators”.3® Frontex also has access, and is a
contributor to, ICO-Net, a web-based information and coordination network for national
migration authorities.?” The fact that Frontex took over the work of CIREFI (Centre for
Information, Discussion and Exchange on the Crossing of Frontiers and Immigration), a
Council working group that collected statistics and facilitated information exchange between
Member States on irregular immigration,*® has cemented Frontex’s authority as a source of
data on irregular migration ‘threats’ at the EU’s external border. A recent questionnaire
showed that Member States are interested in a further expansion of this new role played by

Frontex suggesting inter alia the increased sharing of ‘satellite images’.>®

31 See Art. 9 of the Frontex Regulation; see also “Tasks” on the Frontex website

(http://www.frontex.europa.eu/origin_and_tasks/tasks/).

European Commission, Impact Assessment accompanying the Proposal for a Regulation of the European

Parliament and of the Council amending Council Regulation (EC) No. 2007/2004 establishing a European

Agency for the Management of Operational Cooperation at the External Borders of the Member States of the

European Union (FRONTEX), Commission Staff Working Document, SEC(2010) 149, 24 February 2010(e), p.

16.

3 European Data Protection Supervisor (EDPS), Opinion on a notification for Prior Checking received from the

Data Protection Officer of the European Agency for the Management of Operational Cooperation at the External

Borders of the Member States of the European Union (FRONTEX) concerning the “collection of names and

certain other relevant data of returnees for joint return operations (JRO)”, Case 2009-0281, EDPS, Brussels,

26 April 2010(c).

See for instance the Frontex Programme of Work 2009, p. 24: ‘Frontex operational activities are intelligence

driven and based on threat and risk analysis carried out by Frontex’ Risk Analysis Unit (RAU) on an ongoing

(regular) and ad hoc basis.’

3 Frontex RAU, Extract from the Annual Risk Analysis 2010
(http://www.frontex.europa.eu/download/Z2Z24L.2Zyb250ZXgvZW4vZGVmYXVsdF9ha3R1YWxub3NjaS8xMDYv
MTMvMQ/frontex_ara2010_public_version.pdf.)

36 Council of the European Union, New JHA Working Structures: Abolition of CIREFI and transfer of its activities to
FRONTEX and the Working Party on Frontiers, 6504/10, Brussels, 22 February 2010(f), p. 2.

37 European Commission, “Reinforcing the fight against illegal immigration - Secure web-based network for the

coordination and exchange of information on irregular migration”, Press Release IP/06/57, Brussels, 20

January 2006(a).

See the description on the European Commission website, “Centre for Information, Discussion and Exchange

on the Crossing of Frontiers and Immigration (Cirefi)” :

(http://europa.eu/legislation_summaries/other/I33100_en.htm). See also Council of the European Union,

Conclusions on the organisation and development of the Centre for Information, Discussion and Exchange on

the Crossing of Frontiers and Immigration (Cirefi), Brussels, 30 November 1994.

3 Council of the European Union, ‘Implementation of Council Conclusions on 29 Measures for reinforcing the
protection of the external borders and combating illegal immigration: analysis of the replies to the
questionnaire on ‘MS needs and capacities regarding Common Pre-Frontier Intelligence Picture (CPIP)”, Doc.
12542/11, Brussels, 6 July 2011, pp. 8-9.
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For this reason, Frontex has been granted a central role in the allocation of the European
Borders Fund (EBF). As stipulated by the EBF Decision, Frontex risk analyses help
determine the allocation of the fund, and the agency is consulted by the Commission on
Member States’ multi-annual spending programmes.*°

Furthermore, Frontex has been allocated further responsibilities in a recent proposal tabled
by the Commission for a visa safeguard clause, an amendment that that would temporarily
suspend countries from the visa waiver list if there is a sudden increase in asylum
applications or irregular stays. According to the proposal, Frontex reports would contribute
to determining whether the situation in a particular Member State justifies the activation of
the visa safeguard clause.*

Regarding relations between Frontex and third parties, Article 13 of the Frontex Regulation
authorises cooperation between Frontex and Europol, and early on, Frontex established
(informal) links with the European Police Office, through regular meetings and the
production of joint reports. In 2008 Frontex and Europol established a formal cooperation
agreement, which among other activities covers the exchange of information.** While this
agreement currently excludes personal data, this is set to change with the formal adoption
of the new Frontex Regulation which foresees the exchange of personal data between
Frontex and Europol.*? Frontex also signed a working arrangement with CEPOL (the
European Police College) in 2009, primarily focused on training activities, with the stated
aim to “support the harmonisation of police and border guards officers training.”**

Information exchange also forms a component of Frontex’s relations with third countries,
for which the agency has set up regional networks, such as the Western Balkans Risk
Analysis Network.* The Frontex Regulation gives the agency the competence to cooperate
with third states on the basis of working agreements,*® and Frontex has so far concluded
working agreements with the authorities of 14 third countries,*” with negotiations for a
further eight currently underway.*® Information exchange with third countries is just one
element of Frontex’s wider external relations strategy which encompasses capacity-building
in third countries, such as cooperation in training, but also extends to joint operations and
pilot projects, with the officers of third country authorities potentially involved in a range of
operational activities.*® Furthermore, Frontex cooperation with third countries also takes

40 Art. 15 and Recital 17, Decision No. 574/2007/EC of the European Parliament and of the Council of 23 May
2007 establishing the External Borders Fund for the period 2007 to 2013 as part of the General Programme
‘Solidarity and Management of Migration Flows’, OJ L 144/22, 06.06.2007(a).

European Commission, Proposal for establishing a visa safeguard clause for suspending visa liberalisation,
COM(2011) 290, Brussels, 24 May 2011(f).

Refer to the Strategic Cooperation Agreement between the European Agency for the Management of
Operational Cooperation at the External Borders of the Member States of the European Union and the
European Police Office, Warsaw, 28 March 2008 (https://www.europol.europa.eu/
sites/default/files/flags/frontex.pdf). Refer also to Europol, “Strategic Cooperation Agreement between Frontex
and Europol”, Press Release, Europol, The Hague, 2 April 2008.

Art. 11(c) of Council of the European Union, Proposal for a Regulation of the European Parliament and the
Council amending Council Regulation (EC) No. 2007/2004 establishing a European Agency for the Management
of Operational Cooperation at the External Borders of the Member States of the European Union (FRONTEX) -
Analysis of the final compromise text with the view to agreement, 12341/11, Brussels, 5 July 2011(e).

Frontex Press Release, “Frontex signs working arrangement with CEPOL”, 2" July 2009.

See the Frontex website article, “"External Relations, Background”
(http://www.frontex.europa.eu/external_relations/).

4 Art. 14 and Recital 12 of the Frontex Regulation.

47 These 14 are the Russian Federation, Ukraine, Croatia, Moldova, Georgia, the Former Yugoslav Republic of
Macedonia (FYROM), Serbia, Albania, Bosnia and Herzegovina, the US, Montenegro, Belarus, Canada and Cape
Verde. Source: Frontex website.

The eight countries with which Frontex is conducting negotiations for working agreements are Turkey, Libya,
Morocco, Senegal, Mauritania, Egypt, Brazil and Nigeria. Source: Frontex website.

Frontex, Frontex General Report 2009, Frontex, Warsaw, 2009(b), p. 9.
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place within the scope of Mobility Partnerships, and encompasses information exchange,
capacity-building, technical cooperation in border control, joint operational measures and
‘pilot projects’, although the latter are not defined.®® The EU has established Mobility
Partnerships with Moldova, Cape Verde, Georgia and Senegal, with further partnerships
with Armenia and Ghana currently in the pipeline.

The new Frontex Regulation, once formally adopted, is set to strengthen the agency’s
capacities in a number of areas. The main new elements include:

A co-leading role in joint operations and pilot projects, as well as a stronger role to
coordinate and organise joint return operations (Article 9)

The possibility for Frontex to buy or lease its own equipment, or to buy such
equipment in co-ownership with a member state (Article 7)

The introduction of a centralised technical equipment pool and mechanism to
provide for more formalised arrangements for member states contribution to the
pool and deployment of equipment for specific operations (Article 7)

The introduction of more systematic and formalised mechanisms for the secondment
of border guards and the name “European Border Guard Teams” to be used for
teams deployed during Frontex operations (Article 3b)

More detailed provisions on the Operational Plans, including respective tasks and
responsibilities, evaluation and reporting mechanisms, etc. (Article 8(e))

The possibility to process personal data collected during joint operation, joint return
operations, pilot projects and rapid interventions (Article 11), and to transfer
personal data to other EU agencies on the basis specific working agreements (Article
13)

Reinforced tasks concerning risk analysis, including the possibility to make
assessments regarding the capacity of member states to deal with pressures at the
external border (Article 4).

A reinforced external role, with the possibility for Frontex to launch technical
assistance projects and deploy liaison officers in third countries (Article 14)

A set of provisions designed to strengthen the compliance of Frontex activities with
fundamental rights (further explored in section 3.3.1)

However, the new Regulation is unlikely to signal the culmination of Frontex’s development.
Indeed, the Commission intends to undertake an evaluation of the agency in 2013 to feed

50

See the Annex to Council of the European Union, Joint Declaration on a Mobility Partnership between the
European Union and Georgia, 16396/09, Brussels, 20 November 2009(c); Annex to Council of the European
Union, Joint Declaration on a Mobility Partnership between the European Union and the Republic of Cape
Verde, 9460/08, Brussels, 21 May 2008; Annex to Council of the European Union, Joint Declaration on a
Mobility Partnership between the European Union and the Republic of Moldova, 9460/08, Brussels, 21 May
2008.). For a political evaluation of the EU’s mobility partnerships, see European Commission, Mobility
partnerships as a tool of the global approach to migration, Commission Staff Working Document, SEC(2009)
1240, Brussels, 18 September 2009(b).

23



Policy Department C: Citizens' Rights and Constitutional Affairs

into the “long term debate on the development of Frontex”,”* which will include a feasibility

study on the creation of a ‘European system of border guards’.>?

2.1.3. Governance and accountability

The Frontex Management Board is responsible for the strategic control of the agency, and
regularly adopts strategic guidelines. It also takes operational decisions, such as on the
deployment of a rapid intervention when an application is filed by a Member State
(following a proposal from the Executive Director).>®> The Management Board consists of
one representative per Member State (usually operational heads of national services
responsible for border guard management)®* and two representatives from the
Commission.>>

The Frontex Executive Director and Deputy Director are responsible for the day-to-day
management of the agency.>® Both are appointed by the Management Board on the basis of
proposals from the Commission and are directly accountable to the Management Board.
Although the Frontex Executive Director is responsible for ensuring that Frontex activities
are ‘within the limits specified by [the Frontex] Regulation, its implementing rules and
applicable law’,”” the Commission has noted the difficulty of ensuring proper procedures are
followed, especially during Frontex joint operations, concluding that “the Agency is in no
position to ensure that operations are launched and carried out in line with the overall

objectives of the Agency and of the overall border management policy of the Union”.>®

Here, it should be noted that the 2010 Decision regulating maritime surveillance operations
which contains rules and non-binding guidelines, including on fundamental rights
compliance,59 may bring additional legal certainty in this respect (see section 3.3.1).
Likewise the new Frontex Regulation now contains an explicit reference to the Schengen
Borders Code, which was previously absent from the agency’s founding Regulation.60 The
new Regulation also contains more detailed provisions on the operational plans, including

51 Council of the European Union, The Stockholm Programme: An Open and Secure Europe serving and protecting

citizens, 5731/10, Brussels, 3 March 2010(h), pt. 5.1.

Art. 33.2(a) of the new Frontex Regulation: Council of the European Union, Proposal for a Regulation of the
European Parliament and the Council amending Council Regulation (EC) No. 2007/2004 establishing a
European Agency for the Management of Operational Cooperation at the External Borders of the Member
States of the European Union (FRONTEX) — Analysis of the final compromise text with the view to agreement,
12341/11, Brussels, 5 July 2011(e).

53 Art. 4.2 of the RABIT Regulation.

% E. Papastavridis, “'Fortress Europe’ and Frontex: Within or Without International Law?”, Nordic Journal of
International Law, Vol. 79, No. 1, 2010, p. 77.

Representatives of the Schengen states also sit on the Management Board, but hold limited voting rights.

Art. 25 of the Frontex Regulation.

57 Ibid., Art. 25.3(a).

%8 European Commission, Impact Assessment accompanying the Proposal for a Regulation of the European
Parliament and of the Council amending Council Regulation (EC) No. 2007/2004 establishing a European
Agency for the Management of Operational Cooperation at the External Borders of the Member States of the
European Union (FRONTEX), Commission Staff Working Document, SEC(2010) 149, 24 February 2010(e), p.
16.

Council of the European Union, Decision 2010/252/EU of 26 April 2010 supplementing the Schengen Borders
Code as regards the surveillance of the sea external borders in the context of operational cooperation
coordinated by the European Agency for the Management of Operational Cooperation at the External Borders
of the Member States of the European Union, OJ L 111/20, 04.05.2010(c).

Art. 1 of the agreed text of Council of the European Union, Proposal for a Regulation of the European
Parliament and the Council amending Council Regulation (EC) No. 2007/2004 establishing a European Agency
for the Management of Operational Cooperation at the External Borders of the Member States of the European
Union (FRONTEX) - Analysis of the final compromise text with the view to agreement, 12341/11, Brussels, 5
July 2011(e).
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the respective tasks and responsibilities and more stringent reporting mechanisms,61
which could improve the overall governance and control of Frontex joint operations.

Concerning democratic accountability, the European Parliament is the main budgetary
authority and thus has considerable influence in the financing of Frontex. However, the
Parliament has only weak powers to scrutinise Frontex’s activities, including its compliance
with fundamental rights. Supervisory powers of the European Parliament are limited to
receiving Frontex’s annual general report and the work programme.®? The Parliament is not
consulted before the conclusion of working agreement with third countries. Moreover, the
Parliament is not party to important Frontex information, such as risk analyses, which are
presented to the Commission.®®> No parliamentary hearing is required for the prospective
Executive Director before his or her appointment. Although the European Parliament is
entitled to summon the Executive Director to report and answer questions before the
Committee on Civil Liberties Justice and Home Affairs (LIBE Committee), there is no formal
requirement for this in the law - the Parliament may only ‘invite’ the Director to report on
carrying out his or her tasks.®® Indeed, it has been noted that in the past senior Frontex
officials have declined to participate in a hearing organised on the specific question of the
management of the southern maritime border.®®

It is also worth highlighting that Frontex is not obliged to inform or report to national
parliaments. In general, the lack of an institutional mechanism of prompt democratic
oversight for the operational activities of Frontex has been the target of criticism.%®

Public accountability is also somewhat limited, in large part due to the lack of transparency
that surrounds Frontex activities. The Frontex Regulation explicitly includes an article on
transparency, including the right to access documents.®” Yet aside from the little
information available on the Frontex website and in the annual reports, it is very difficult to
obtain detailed information regarding Frontex’s activities. Joint operational plans, as well as
working agreements with third countries are kept confidential. This secrecy surrounding the
work of the agency makes it very difficult for the public and civil society to monitor the
actions of Frontex.

An independent evaluation of Frontex (as required by Article 33 of the Frontex Regulation)
published in 2009 could have functioned as an external accountability mechanism.®®
However, the report, which was carried out by the consultancy firm COWI, did not examine
the agency’s compliance with fundamental rights or rule of law. The new Frontex
Regulation now includes an explicit requirement in Article 33.2(b) that the next evaluation
of Frontex to be carried out “shall include a specific analysis on the way the Charter of
Fundamental Rights was respected pursuant to the application of the Regulation”.

61 Ibid., Art. 3(a) of the agreed text.

62 Art. 20.2 of the Frontex Regulation.

63 1. Pollack and P. Slominski, “Experimentalist but not Accountable Governance? The Role of Frontex in Managing
the EU’s External Borders”, West European Politics, Vol. 32, No. 5, September 2009, p. 917.

64 Art. 25.2 of the Frontex Regulation.

65 See A. Baldaccini, “Extraterritorial Border Controls in the EU: The Role of Frontex in Operations at Sea”, in B.
Ryan and V. Mitsilegas (eds), Extraterritorial Immigration Control: Legal Challenges, Leiden: Martinus Nijhoff
Publishers, 2010, p. 236.

6 See ibid., pp. 229-255.

67 Art. 28 of the Frontex Regulation.

68 Consultancy within Engineering, Environmental Science and Economics (COWI), External Evaluation of the
European Agency for the Management of Operational Cooperation at the External Borders of the Member
States of the European Union: Final Report, COwI, Brussels, January 2009
(www.frontex.europa.eu/download/.../cowi_report_final.doc).
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2.2. Europol

Europol (European Police Office) is the EU’s law enforcement agency headquartered in The
Hague, the Netherlands, and employing a staff of around 700 persons.®® During its 15 years
of existence, Europol has developed from an intergovernmental body established by
agreement between the Member States’® into an EU actor, with the adoption of the Council
Decision of 6 April 2009 establishing the European Police Office (hereafter referred to as
the Europol Council Decision), which legally established Europol as an EU agency, financed
from the EU budget.” Nevertheless, the Council Decision is a (former) third-pillar
instrument, something which, despite the entry into force of the Lisbon Treaty and abolition
of the pillar system, continues to have implications for Europol’s working methods and
governance structure. In recent years, Europol’s law enforcement objectives have been
seen to overlap with efforts for migration control, with both Europol’s operational actions
and information-related tasks revealing an increasing focus on crimes related to mobility,
such as ‘human trafficking and smuggling’. In 2013, the Commission is scheduled to come
forward with a proposal for a Regulation on Europol to replace the Europol Council
Decision.”?

2.2.1. Mandate

Europol’s formal objective, as laid down in the Europol Council Decision and echoed in
Article 88 of the Lisbon Treaty, is to “support and strengthen action by the competent
authorities of the Member States and their mutual cooperation in preventing and combating
organised crime, terrorism and other forms of serious crime affecting two or more Member
States.””® Europol has no executive powers and its mandate is to act primarily as a support
service for the Member States. Consequently Europol is not mandated to exercise
traditional police powers such as the right to arrest, to perform houses searches or to
conduct wiretaps. Nevertheless, since its inception, the Council has progressively extended
Europol’s remit by expanding the types of crimes it is competent to handle and the kind of
activities it may engage in.”* Europol now has competence over “organised crime, terrorism
and other forms of serious crime”, provided those crimes affect two or more Member States
and require a common approach by the Member States.”® Although the forms of crime over
which Europol has gained competence are listed in the Annex to the Europol Council
Decision, there is currently no definition provided of ‘serious crime’ which leaves some
room for interpretation and a wider range of activities. With respect to control of the
external EU borders, the most relevant crimes for which Europol engages are “illegal

immigrant smuggling” and “trafficking in human beings”.”®

8 Europol, Europol Review: General Report on Europol Activities, January-December 2009, Europol, The Hague,

2010.

Europol began as the Europol Drugs Unit established by a Council Joint Action in 1995. Europol officially began
operations on 1 July 1999, following the entry into force of the 1995 Europol Convention in 1998.

7t Council of the European Union, Decision 2009/371/JHA of 6 April 2009 establishing the European Police Office
(Europol), OJ L 121/37, 15.05.2009(a).

European Commission, Communication on Delivering an Area of Freedom, Security and Justice for Europe’s
Citizens: Action Plan Implementing the Stockholm Programme, COM(2010) 171, Brussels, 20 April 2010(b), p.
32.

Art. 3 of the Europol Council Decision.

See A. De Moor and G. Vermeulen, “The Europol Council Decision: Transforming Europol into an Agency of the
European Union”, Common Market Law Review, Vol. 47, No. 4, 2010(b), pp. 1089-1121; M. Groenleer, The
Autonomy of European Union Agencies: A Comparative Study of Institutional Development, Delft: Eburon
Academic Publishers, 2009; see also S. Peers, “Europol: The final step in the creation of an ‘investigative and
operational’ European police force”, Statewatch Analysis, Statewatch, New York, NY, January 2007
(http://www.statewatch.org/news/2007/jan/europol-analysis.pdf).

Art. 4.1 of the Europol Council Decision.

See the Annex to the Europol Council Decision.
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2.2.2. Tasks

Europol’s core activity is to facilitate the exchange of information between Member States
and to develop criminal intelligence. In recent years it has also been granted operational
powers. Europol’s principal information-related tasks are to collect, store, process, analyse
and exchange information and intelligence, to notify Member States of any information on
criminality concerning them and to develop strategic analyses, including threat
assessments.”” To facilitate the exchange of information, each Member State has
established a Europol National Unit (ENU) within their territory which functions as the
liaison body between Europol and the national law enforcement authorities. In turn, Europol
liaison officers are seconded from the ENUs to Europol.”®

Largely due to the reluctance of national authorities to share intelligence more widely, a
large proportion of information is exchanged between national liaison officers stationed at
Europol on a bilateral basis. A legacy of a policy domain traditionally dominated by secrecy
and intergovernmental cooperation, this means that information is often exchanged without
the involvement of Europol and without being processed by Europol’s system of collected
information. It has long been the case that these bilateral exchanges also cover crimes
outside the competence of Europol,”® a previously informal practice that has now been
given a legal basis in the Europol Council Decision.®°

To facilitate information processing, Europol relies on two computerised systems: the
Europol Information System and Analysis Work Files.8! The Europol Information System,
operational since 2005, stores personal information on individuals convicted or suspected of
having committed a crime.®? This includes data on individuals presumed to be involved in
facilitating human trafficking or irregular migration. It automatically detects any possible
hits between different investigations and facilitates the sharing of this information. Europol
has announced its intention for future versions of the Information System to provide
functionalities to match biometric data such as DNA profiles, fingerprints and
photographs.®?

Analysis work files allow the storage of a broader range of data, including on victims and
associates of (suspected) criminals and are opened for the purpose of providing analysis for
investigations and operations carried out in the Member States.®* In addition to these two
tools, the Europol Council Decision also empowers Europol to establish new systems for
processing personal data, to allow the agency to react to new developments in policing and
crime.®

In addition to facilitating information exchange between Member States, Europol is also
mandated to cooperate and engage in information exchange with third parties including EU
agencies (such as Frontex), international organisations (including Interpol) and third
countries, as well as receive information from private parties.®® The exchange of

77 Art. 5 of the Europol Council Decision.

78 1bid., Arts. 8 and 9.

7 A. De Moor and G. Vermeulen, “The Europol Council Decision: Transforming Europol into an Agency of the
European Union”, Common Market Law Review, Vol. 47, No. 4, 2010(b), pp. 1089-1121.

80 See Art. 9(3).

81 The form and functioning of these systems is laid down in chapter II, “Information processing Systems” of the

Europol Council Decision.

Art. 11 of the Europol Council Decision.

Europol, The European Investigator: Targeting Criminals across Borders, Europol, The Hague, 2011(d), p. 7.

Art. 14 of the Europol Council Decision.

8 Ibid., Art. 10.

8 See chapter IV of the Europol Council Decision on “Relations with Partners”.
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information with these third parties takes place on the basis of cooperation agreements.
Two types of agreement determine the nature of cooperation with third parties. Strategic
agreements make it possible for the two parties involved to exchange all information with
the exception of personal data. Operational agreements also allow the exchange of
personal data.®” The negotiations of agreements with third countries have come under
criticism for their secretive nature, and for taking Europol beyond its legal mandate (see
section 5.2.2.3).%8

The Europol Council Decision requires the agency to prepare threat assessments, strategic
analyses and general situation reports.®> The most important of these is the Organised
Crime Threat Assessment (OCTA), which plays a strategically important role in the EU-level
fight against organised crime. Unlike the previous Organised Crime Situation Reports, the
OCTAs provide “a more far-reaching predictive assessment” allowing “a forward-looking
strategic and, in a second step, operational priority setting”.>® A large section of the 2011
OCTA is dedicated to “Facilitated illegal immigration” and human trafficking, including the
identification of national and ethnic criminal groups.’® The OCTAs, which incorporate inputs
by national and EU level sources (including Frontex and Eurojust), form the basis for the
Council’s priorities and recommendations for Europol and in the broader policy field of
organised crime at EU level.®? In addition, Europol produces the annual Terrorism Situation
and Trend Report (TE-SAT) based on input from Member States, as well as contributions
from third countries, Eurojust and Interpol. The 2011 TE-SAT makes an explicit link
between mobility and terrorism, highlighting that “the current and future flow of
immigrants originating from North Africa could have an influence on the EU’s security
situation. Individuals with terrorism aims could easily enter Europe amongst the large
numbers of immigrants.”?

On a related note, Europol also, upon the request from Member States, provides
intelligence and threat assessments in connection with major international events (e.g.
large sporting events).’* Although the Europol Council Decision now provides an explicit
legal basis for this activity, Europol has provided threat assessments for international
events for several years without a formal remit. These actions and their inclusion in the
legal basis have been criticised for taking Europol beyond its formal mandate and into the
domain of controlling public order.®®

87 See Arts. 22 and 23 Europol Council Decision. Currently Europol cooperates with 17 non-EU countries (listed in

table 4 of this study),, 9 EU bodies and agencies and 3 international organisations. For the full list of third
parties with which Europol has established cooperation agreements, see the Europol website
(http://www.europol.europa.eu/index.asp?page=agreements).

See for instance, S. Peers, "The exchange of personal data between Europol and the USA”, Statewatch Analysis
No. 15, Statewatch, New York, NY, 2002 (http://www.statewatch.org/
news/2002/nov/analy15.pdf).

Refer to Art. 5.1(f) of the Europol Council Decision. All reports are publicly available at the Europol website
(http://www.europol.europa.eu/index.asp?page=publications).

As stated in M. Groenleer with reference to the Organised Crime Situation Report of 2005 - see M. Groenleer,
The Autonomy of European Union Agencies: A Comparative Study of Institutional Development, Delft: Eburon
Academic Publishers, 2009, p. 295.

See Europol, EU Organised Crime Threat Assessment 2011, Europol, The Hague.

Art. 4(2) of the Europol Council Decision.

% Europol, EU Terrorism Situation and Trend Report, TE-SAT 2011, Europol, The Hague, 19 April 2011(b)
(www.europol.europa.eu/publications/EU_Terrorism_Situation_and_Trend_Report_TE-SAT/TE-SAT2011.pdf).
Art. 5.1(e) of the Europol Council Decision.

See for instance, A. De Moor and G. Vermeulen, “The ‘new’ principal task for Europol to support Member States
in connection with major international events: The blurring of boundaries between law enforcement and public
order?”, in A. Verhage, J. Terpstra, P. Deelman, E. Muylaert and P. Van Parys (eds), Policing in Europe -
Journal of Police Studies, No. 16, 2010(a); see also S. Peers, “Europol: The final step in the creation of an
‘investigative and operational’ European police force”, Statewatch Analysis, Statewatch, New York, NY, January
2007 (http://www.statewatch.org/news/2007/jan/europol-analysis.pdf).
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Although Europol’s core activity is information management, in the last years Europol has
been granted operational powers, enabling it to request Member States to initiate criminal
investigations®® and to support the preparation and facilitate the coordination and
implementation of investigative and operational actions of the Member States.®” This
includes a high proportion of operational activities focusing on irregular immigration (see
section 5.2).

The clearest manifestation of the agency’s operational powers is through its participation,
since 2007,°® in Joint Investigation Teams (JITs). These teams are made up of
representatives of national police forces that carry out their tasks in accordance with the
national law of the country in which they operate.

Europol officers may “assist in all activities and exchange information with all members of
the joint investigation team” but, as stated in Article 88 of the Lisbon Treaty and reaffirmed
in the Europol Council decision, they shall not take part in “coercive measures”. However,
no definition is provided of what such measures entail and the exact scope of competences
of Europol officials remains unclear due to the wording in the legal basis which is open to
several interpretations. While some consider Europol’s role limited to providing coordination
support, advice and analyses, it has been suggested that the wording of the legislation
allows Europol officers to take part in operational work at the request of their national
colleagues, thereby granting them de facto operational competences in the JIT.*®

2.2.3. Governance and accountability

Europol's management board is composed of one representative from each Member State,
and one representative of the Commission. The management board is called on to adopt a
strategy for the agency and is charged with maintaining a “specific focus on strategic
issues”.’® Governance within Europol has been criticised for suffering from a lack of
transparency, and, unlike other agencies, the composition of Europol’s management board
is not made public.t%!

Europol’s Executive Director is responsible for the daily operations of the organisation,
including the drafting and implementation of the budget, the selection and recruitment of
personnel, and the planning and programming of work. He is subject to several evaluative
procedures, for example, reporting on the priorities defined by the Council and on Europol’s
external relations and submitting an annual activity report to the management board.

Europol is directly accountable to the Justice and Home Affairs Council. The Council
receives core documents (annual reports, report on the implementation of the budget), it
appoints the Directors and Deputy Directors and can also dismiss the Directors. The Council
also approves the conclusion of Europol cooperation agreements with third countries, other
EU bodies and international organisations.

% Art. 7 of the Europol Council Decision.

% Ibid., Art. 6.

%  Council of the European Union, Council Act of 28 November 2002 drawing up a Protocol amending the
Convention on the establishment of a European Police Office (Europol Convention) and the Protocol on the
privileges and immunities of Europol, the members of its organs, the deputy directors and the employees of
Europol, OJ C 312, 16.12.2002 (entered into force 29 March 2007).

See for instance, M. Groenleer, The Autonomy of European Union Agencies: A Comparative Study of
Institutional Development, Delft: Eburon Academic Publishers, 2009; see also B. De Buck, “Joint Investigation
Teams: The Participation of Europol Officials”, ERA Forum, No. 8, 2007, pp. 253-264.

Art. 37 of the Europol Council Decision.

M. Busuioc, D. Curtin and M. Groenleer, “Agency growth between autonomy and accountability: The European
Policy Office as ‘living institution’”, Journal of European Public Policy, forthcoming.
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In the past it has been reported that the Council has also exercised a non-mandated control
over Europol’s activities, with Council working groups making informal requests to Europol
outside the text of Europol’s legislative framework.'°? This intervention even prompted
Europol’s management board to make an unprecedented complaint to the Article 36
Committee stating their “growing concern... that the legislative framework applicable to
Europol and its work was not always applied... on several occasions Council working groups
have asked Europol to carry out tasks originally not foreseen by its yearly work
programmes and budgets.”'%3

By contrast, accountability before the European Parliament is relatively weak, although it
was strengthened significantly with the adoption of the Europol Council Decision in 2009.
With Europol now funded from the EU budget, the Parliament’s powers in terms of financial
accountability have increased accordingly, with the Parliament acting as the main
budgetary authority. The Parliament may also summon the Director, the chairman of the
board and the Presidency of the Council to appear before hearings.'®* Nevertheless, ways
to further strengthen parliamentary oversight of Europol’s activities, both by the European
and the national Parliaments, are currently being explored at EU level, 1% in line with the
2010 Declaration of Brussels which called for concrete measures to improve democratic
oversight of the intelligence and security services in EU member states.%

2.3. EASO

The youngest of the EU’s *home affairs’ agencies, EASO was formally established on 19 May
2010 with the adoption of the Regulation establishing a European Asylum Support Office
(hereinafter referred to as the EASO Regulation).!®” The EASO Regulation contains several
innovative features, particularly as regards EASQO’s governance and accountability aspects,
and could be considered something of a model in EU agency-building in this regard. The
agency, headquartered in Valletta, Malta, began part of its activities in November 2010 and
became fully operational in June 2011.%8

2.3.1. Mandate

EASO was established in order to “help to improve the implementation of the Common
European Asylum System... to strengthen practical cooperation among Member States on
asylum and to provide and/or coordinate the provision of operational support to Member

States subject to particular pressure on their asylum and reception systems”.!?

102 M, Busuioc, “Accountability, control and independence: The case of European agencies”, European Law Journal,

Vol. 15, No. 5, 2009, p. 613.

R. Roncini, “Relationship between Europol and Organs of the Council”, Letter from the Chairman of the Europol
Management Board to the Article 36 Committee, 12838/03, Brussels, 30 September 2003.

Art. 48 of the Europol Council Decision.

European Commission, Communication on the Procedures for the Scrutiny of Europol’s Activities by the
European Parliament together with National Parliaments, COM(2010) 776, Brussels, 17 December 2010(d).
See also Conference of the Speakers of the Parliaments of the European Union, Presidency Conclusions,
Brussels, 4-5 April 2011.

One such measure is the launch of a network of European expertise relating to the monitoring of intelligence
services (ENNIR - European Network of National Intelligence Reviewers) whose primary objective would be to
improve the democratic control of the functioning of the security and intelligence services. See Conference of
the Speakers of the Parliaments of the European Union, Presidency Conclusions, Brussels, 4-5 April 2011, p. 7.
European Parliament and Council of the European Union, Regulation (EU) No. 439/2010 of the European
Parliament and of the Council of 19 May 2010 establishing a European Asylum Support Office, OJ L 132/11,
29.05.2010.

European Commission, “The European Asylum Support Office is now fully operational”, Press Release, Brussels,
17 June 2011(a).

109 Art. 1 of the EASO Regulation.
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Recital 14 of the EASO Regulation limits the agency to a non-decisional role, with no direct
or indirect powers on the decisions by Member State authorities on individual applications
for international protection. Rather the purpose of the agency is to “facilitate, coordinate
and strengthen practical cooperation among Member States” on the implementation of the
Common European Asylum System (CEAS),!'° to provide “operational support” to Member
States subject to “particular pressure” on their asylum and reception centres,!!! and to
provide “scientific and technical assistance”, drawing on its role as an “independent source
of information.”*'? As will be shown, there is nevertheless scope within EASO’s formal tasks
to have a substantial impact on national asylum procedures and, by extension, the rights of
individual asylum seekers.

2.3.2. Tasks

EASQ’s mandate consists of three principal tasks:

e Supporting practical cooperation among Member States on asylum

e Supporting Member States under ‘particular pressure’

e Contributing to the implementation of the Common European Asylum System.
The first task, “Supporting practical cooperation on asylum”''? primarily refers to activities
enabling the exchange of information and the sharing of best practices in asylum matters
between Member States. One of the most important tasks in this category is the gathering
of information and preparing of reports on asylum seekers’ countries of origin.'*
Sensitivities surrounding country of origin information and analysis, given its centrality for
determining national asylum decisions, prompted the insertion in the EASO Regulation of a
safeguard clause stipulating that country of origin analysis shall not purport to give
instructions to Member States about the granting or refusal of applications for international
protection.!?®

Under practical cooperation, EASO is also charged with supporting relocation within the EU,
and developing training programmes. Although training programmes can include
participants such as national judges, the Regulation is careful to maintain that training is
“without prejudice to national systems and procedures”.!'® Finally practical cooperation also
extends to the external dimension of the CEAS, encompassing issues of regional
resettlement and capacity-building in third countries.!’

In the second task to support "“Member States subject to ‘particular pressure’, EASO will
gather information to identify and formulate potential emergency measures, may set up an
early warning system for detection of Member States under pressure and coordinate
supporting actions, including the deployment of asylum support teams.'!® Asylum support
teams, to some extent modelled on the RABITs in the Frontex Regulation (see above),!*°
can be deployed on the territory of a Member State under pressure, to provide operational
and technical assistance. Deployment is initiated by a request from a Member State, and

10 hid., Art. 2(1).

11 Thid., Art. 2(2).

12 Thid., Art. 2(3).

113 Thid., section 1.

114 1bid., Art. 4.

15 Thid., Art. 4(e).

16 Tbid., Art. 6.

117 1hid., Art. 7.

118 Thid., Arts. 8-10.
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coordinated by EASO on the basis of an Operating Plan drawn up and signed by EASO'’s
Executive Director and the requesting Member State.'?° Member states are obliged to make
their experts available for deployment in asylum support teams.!?!

The first deployment of an EU asylum support team has already taken place in Greece. On
1 April 2011, the EASO Executive Director and the Greek Minister of Citizen Protection
signed an Operating Plan which foresees the deployment of 23 teams to Greece (around
40-50 experts from EU Member States) over a two-year period.'??> They will provide
assistance on areas including training, screening, backlog management, general
management of asylum and reception facilities, expertise on vulnerable groups and IT
expertise.'?

The agency’s third task, “contributing to the implementation of the CEAS” requires EASO to
compile information on national asylum systems, including application of EU law, national
legislation and case law and to draw up an annual report of asylum in the EU.'** It also
allows EASO to draw up technical documents on the implementation of EU asylum
instruments, including guidelines and operating manuals.!?® It has been commented that
this provision could, despite the limitations on the agency’s mandate, enable EASO to have
a certain influence on the asylum systems of Member States. Though framed as technical
documents they fall within the category of ‘soft’ law and policy that ultimately might have a
policy impact (see Section 6). By being formally adopted by EASO’s management board,
these technical documents could also potentially carry a legal value.'?®

In addition to the agency’s three-part mandate, EASO may establish relations with third
countries and cooperate with third countries concerning technical aspects of policy “within
the framework of working arrangements concluded with those countries”.*?’ Further, the
office is called upon to collaborate with Frontex, FRA, UNHCR and other international
organisations.

In sum, and despite the inclusion of the safeguard clause in the EASO Regulation, in
practice several activities within EASO’s legal mandate (assistance in screening by asylum
support teams, development of technical documents, provision of country of origin
information reports and training of national experts, including members of the judiciary)
imply that the agency could have an important influence on Member States’ asylum
systems, including (indirectly) individual asylum decisions, a possibility which will be
explored further in Section 5.3. Such an impact could be further deepened should EASO
follow the example of Frontex and Europol in progressively expanding its actual activities
beyond the legal remit set down in its founding Regulation. Given the dynamism inherent to
EU agencies, this would not be entirely unforeseen. Such an expansion may involve a

19 F, Comte, “A New Agency is Born in the European Union: The European Asylum Support Office”, European
Journal of Migration and Law, Vol. 12, No. 12, 2010, p. 400.

120 Arts, 17 and 18 of the EASO Regulation.

121 1hid., Art. 16.

122 Eyropean Commission, The European Asylum Support Office (EASO), MEMO/11/415, Brussels, 19 June

2011(g).

European Asylum Support Office Work Programme, February 2011, p.12.

124 Arts. 11 and 12 of the EASO Regulation.

125 1bid., Art. 12.

126 See F. Comte, “A New Agency is Born in the European Union: The European Asylum Support Office”, European
Journal of Migration and Law, Vol. 12, No. 12, 2010, p. 402; see also Odysseus Network, Setting up a Common
European Asylum System - Report on the application of existing instruments and proposals for the new
system, Report for the European Parliament, Directorate-General for Internal Policies, Policy Department C:
Citizens' Rights and Constitutional Affairs, 2010, p. 36 (http://www.statewatch.org/news/2010/sep/ep-study-
eu-asylum.pdf).

127 Art. 49.2 of the EASO Regulation.
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broadening of EASO’s research activities to overlap (or substitute) those of the
Fundamental Rights Agency (FRA), or alternatively, could transpire via inter-agency
cooperation or relations with third countries. Both legal provisions covering inter-agency
cooperation (e.g. with Frontex) and relations with third countries are relatively open and
require further definition, leaving some scope for interpretation. For instance, a
Commission Communication of 24 May 2011, adopted in response to the migration flows
from the Southern Mediterranean in the first half of 2011, calls upon EASO to support
capacity-building efforts by North African countries “for the efficient management of
migration” as part of the conditions attached to the creation of Mobility Partnerships with
those countries.'?®

2.3.3. Governance and accountability

While globally EASO follows the same governance structure as other EU agencies, there are
a few noteworthy changes. As with Frontex and Europol, a Management Board is
responsible for directing and managing the agency comprising one representative per
Member State. As in the case of Frontex (but not Europol), the Commission has two votes.
However, the UNHCR has also been granted a place on the management board of EASO,
albeit as a member with no voting rights. It also participates in the agency’s Consultative
Forum (see below) and working groups, and is covered by a special budgetary provision.'?°

The management board appoints the Executive Director from a list of candidates drawn up
by the Commission. In addition to the day-to-day running of the agency, their tasks include
drafting country-of-origin information reports and managing the procedure for the
deployment of asylum support teams.*3*° However, the appointment procedure differs from
most other agencies in terms of the strong degree of intervention by the European
Parliament. Article 30.1 of the EASO Regulation states that, before appointment, the
candidate selected by the management board shall be invited to make a statement before
the European Parliament. The Parliament then delivers an opinion on the candidate and the
management board is required to inform the Parliament of the manner in which that
opinion is taken into account. This new formula, which could be seen as part of a new
model for involving the Parliament in the governance of agencies, was inserted against a
background of explicit inter-institutional efforts to improve the governance and
accountability of EU agencies,!*! as well as a response to pressures stemming from civil
society.!3?

Similar concerns have also given rise to another innovation in EASO’s governance structure
in the creation of a Consultative Forum comprising civil society organisations aimed to
provide a formalised mechanism for dialogue between EASO and relevant stakeholders.!*?

128 European Commission, Communication on a Dialogue for Migration, Mobility and Security with the Southern
Mediterranean Countries, COM(2011) 292 final, Brussels, 24 May 2011(c).

129 Art, 50 of the EASO Regulation.

130 1pid., Arts. 30-31.

131 To this effect, an inter-institutional working group was established by the European Parliament, the Council
and Commission to “assess the coherence, effectiveness, accountability and transparency of regulatory
agencies and to find common ground on how to improve their work”. See European Commission, “EU starts
discussions on European Agencies”, Press Release IP/09/413, Brussels, 18 March 2009(a); see also Annex 1 of
Council of the European Union, Position at first reading adopted by the Council on 25 February 2010 with a
view to the adoption of a Regulation of the European Parliament and of the Council establishing a European
Asylum Support Office - Statement of the Council’s reasons, 16626/09, ADD 1 REV 1, Brussels, 3 February
2010(g).

132 See for instance, European Council on Refugees and Exiles (ECRE), ECRE Comments on EU plans to establish a
European Asylum Support Office (EASOQ), Ado5/12/2008/ext/AP, ECRE, Brussels, 2008
(http://www.ecre.org/topics/areas-of-work/protection-in-europe/129.html).

133 Art, 51 of the EASO Regulation.
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The Forum and its tasks are coordinated and supervised by the agency’s Director,!** and is
scheduled to hold its first meeting in November 2011.33° The agency can also set up expert
working groups.!3®

The governance structure of EASO reflects clear efforts to improve accountability, and
much progress on this account can be linked to the strong role of the European Parliament
as co-legislator in the negotiations on the EASO Regulation and the active role of the
rapporteur, Jean Lambert. Nevertheless, even in the case of a first-pillar EU agency such as
EASQ, it is possible to identify traces of inter-governmental ways of working. For instance,
the composition of the management board, with two votes accorded to the Commission,
still leaves the Commission in a minority and control primarily in the hands of the Member
States. Moreover, the secrecy that has characterised the operations of agencies such as
Frontex and Europol can also be detected, even at this early stage, in the actions of EASO.
For instance, it appears that the Operating Plans that form the basis for the deployment of
asylum support teams are not accessible to the public. A request submitted by the authors
of this study for a copy of this document received no response from the agency.!*’

3. OVERVIEW OF THE CHARTER OF HUMAN RIGHTS

Having set out the remits and competences of the EU agencies under analysis, this section
introduces the EU Charter of Fundamental Rights, with an explicit focus on how the Charter
becomes important for individuals. It examines how individuals can access rights under the
Charter (with special attention to the distinction the Charter makes between principles and
rights), and includes specific reference to the Court of Justice of the European Union’s
(CIJEU) approach to the Charter and its application. The approach of the EU institutions to
the Charter and its implementation will be explored before turning to examine the ways in
which the EU agencies (Frontex, Europol and EASO) have formally recognised and
integrated the Charter in their mandates and activities.

3.1. Introduction to the Charter

The EU Charter of Fundamental Rights'*® was solemnly declared by the European
Parliament, the Council and the Commission on 18 December 2000 at the Nice Summit.
However, as a result of disagreement among the Member States the Charter was not, at
that time, given legally binding effect within the EU order. The Charter was introduced as a
bill of rights into the draft Constitutional Treaty which was proposed to the Member States
for ratification in 2004, but it failed to garner sufficient popular support in two Member
States.

When the Lisbon Treaty was adopted, Article 6(1) Treaty on European Union provides that
the Charter will have the same legal value as the Treaties themselves. However, the same
article provides that the Charter cannot extend, in any way the competences of the EU and
further provides that the provisions of the Charter shall be interpreted in accordance with
the general provisions of the Charter contained in its Chapter VII and with due regard to
the explanations referred to in the Charter that set out the sources of the provisions
contained in it.

134 1bid., Art. 31.6.

135 European Asylum Support Office Work Programme, February 2011, p.14.

136 Art, 32 of the EASO Regulation.

137 See also the EASO Monitor website article, “Document request denied by the Commission”, EASO, Valetta, 2
May 2011 (http://easomonitor.blogspot.com/2011/05/document-request-denied-by-commission.html).

138 Charter of Fundamental Rights of the European Union, OJ C 83/02, 30.03.2010.
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We will examine the consequences of this provision below. Article 6(3) TEU provides that
fundamental rights, as guaranteed by the European Convention on Human Rights (ECHR)
and as they result from the constitutional traditions of the Member States, constitute
general principles of Union law. In this way the Charter is firmly tied to the Council of
Europe’s ECHR, thus limiting the possibility for divergence between the two regimes of
fundamental rights that would be detrimental to individual rights.

The transformation of the Charter from a document with persuasive authority for the
implementation of fundamental rights for individuals in the European Union to a binding
one is very important. It has often been noted that the EU has no other provision that
guarantees the fundamental rights of individuals. Indeed, the EU, founded as it was for the
purpose of economic convergence arrived relatively late to the issue of fundamental
rights.’* However one of the key challenges has been how to make the Charter a living
document for those whose lives are touched by EU law.**°

3.2. The Charter in the European institutions

It is now more than a year and a half since the Charter gained its new status as legally
binding. In section 4 we will consider the provisions of the Charter that have the greatest
impact on the activities of the EU agencies under consideration in this study. Here we will
look at the application of the Charter from a more general perspective.

In October 2010, the Commission issued a Communication on a strategy for the effective
implementation of the Charter.!** The purpose of the Communication is to set out the
Commission’s approach to implementation of the Charter. It notes that the Charter applies
primarily to the institutions and bodies of the Union,!** although it also applies to the
Member States when they are implementing Union law. The Commission is particularly
clear in its Communication that the Charter is not an abstract document but “it is an
instrument to enable people to enjoy the rights enshrined within it when they are in a
situation governed by Union law.”*** The emphasis here on accessibility for individuals is
particularly important. As guardian of the Treaties, the Commission has an important role
in setting out the scope of the treaties and the meaning of their provisions. This is of course
without prejudice to the interpretative obligations of the Court of Justice of the European
Union.

The Commission is equally clear that the Charter not only applies to the internal policies of
the EU but also to their external ones.** In all its actions, the Commission affirms, the EU
must be above reproach when it comes to fundamental rights.}*> The Commission’s
Communication outlines how the Charter must be taken into account in the legislative
process, when Member States are implementing EU law and how the public is to be made
aware of their rights under the Charter. This final aspect of the Communication warrants
some attention because of its relation to the central issue of this study. The Commission is

139 From the vast literature on human rights as general principles of EU law, see B. de Witte, “Past and Future
Role of the European Court of Justice in the Protection of Human Rights”, in P. Alston (ed.), The EU and Human
Rights, Oxford: Oxford University Press, 1999, and also T. Tridimas, The General Principles of EU Law, 2™
edition, Oxford: Oxford University Press, 2006, with further references.

On account of protocols to the Treaty on European Union, both Poland and the UK have limited the power of
their courts to interpret provisions of the Charter vis-a-vis national law.

European Commission, Communication on a Strategy for the Effective Implementation of the Charter of
Fundamental Rights by the European Union, COM(2010) 573, Brussels, 19 October 2010(g).

Art. 51 of the Charter of Fundamental Rights of the European Union.

European Commission, Communication on a Strategy for the Effective Implementation of the Charter of
Fundamental Rights by the European Union, COM(2010) 573, Brussels, 19 October 2010(g), p. 3.
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particularly concerned that the public is aware of the means of redress regarding breaches
of Charter rights. It notes a Flash Eurobarometer report indicating that 80% of young
people in the EU do not know how to defend their rights.*® There is concern that people do
not know where to go to get redress (the Communication indicates some frustration at the
complaints the Commission receives where it is unable to do anything for the complainant
not as a result of the inadequacy of the complaint but because of the lack of competence of
the Commission). The Commission sets out its list of actions designed to remedy the
situation of lack of information.

On 11 February 2011, the Council adopted its conclusions on the role of the Council in
ensuring the effective implementation of the Charter.!*” The Council acknowledges its role
as co-legislator to ensure that all EU legislation is Charter compatible.**® It is particularly
cognizant of the duty to ensure fundamental rights compliance in the full procedure of
legislative actions including in the transparency of the process in order to facilitate civil
society access to information about decision making.!*® The Council requires that the
Member States ensure that any proposed amendments they intend to table at the Council
are compliant with fundamental rights before their presentation.!®® If respected, this
requirement would prevent debate in the Council of proposed legislative amendments that
are unacceptable in any event because of their incompatibility with the Charter.

As regards the ‘heavy lifting’ on Charter rights, the Council created an ad hoc Working
Group on Fundamental Rights and Citizenship (with the curious acronym of FREMP) which
has been charged with producing methodological guidelines on the main aspects of human
rights scrutiny by 30 June 2011.>! The Council reaffirms its intention to take full account of
the reports of the Fundamental Rights Agency (FRA) including on thematic issues and
recommends FREMP to enter into cooperation with the FRA.'*2 It is not made clear in the
Conclusions what the legal basis would be for the FRA to enter into cooperation with an ad
hoc working group of the Council which because of its own intermediate and ad hoc status
may or may be reflect the positions or views of the Council on any particular issue.

The European Parliament has been the most outspoken supporter of the Charter from the
launch of the proposal to create it. Not only has it participated fully in all the steps towards
the incorporation of the Charter into EU law but it has never wavered in supporting the full
and uncompromising application of the Charter to all EU law not least as applied by the EU
institutions and the Member States (an aspect perhaps most noticeable by its absence from
the Council’s Conclusions). On 15 December 2010, the Parliament adopted a Resolution on
the effective implementation of the Charter after the entry into force of the Lisbon
Treaty.'®®* In acknowledging the central role of fundamental rights as the core of
democracy, the Parliament called on “all EU institutions, Member States’ governments and
parliaments to build on the new institutional and legal framework created by the Treaty of
Lisbon to devise a comprehensive internal human rights policy for the Union which ensures
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effective accountability mechanisms, both at national and EU level, to address human
rights violations.”*** The Parliament was particularly concerned about the everyday
protection of fundamental rights and expressed its unflinching commitment to the
individual’s right to enjoy Charter freedoms.'® The Parliament was adamant that all
European agencies uphold their commitment to the protection of fundamental rights and
integrate a fundamental-rights approach into all their activities and called on the EU to
ensure full legal accountability of its agencies.!*® This resolution is accompanied by efforts
of the Parliament to improve the democratic oversight of EU agencies, including by national
parliaments.’®” To this end the Conference of the Parliamentary Committees for the
Oversight of Intelligence and Security Services of the Member States of the EU adopted in
October 2010 the Brussels Declaration,!*® calling for national parliaments to be able to
monitor the activities of the security and intelligence services with a view to the protection
of basic freedoms and rights. The first steps have started with Europol, with national
parliaments proposing the establishment of an inter-parliamentary body to scrutinise the
activities of this agency.!®® Taken together, these initiatives form the basis of the current
study.

Following these developments, in March 2011, the Commission produced its first annual
report on the application of the EU Charter.'®® The report sets out the concrete problems
that people have encountered in the EU with Charter implications and what the EU
institutions have done to resolve them.'®! It notes a rising interest in the Charter and in
how to enjoy the rights that are promised therein have proven unavailable in practice. The
Commission confirms its commitment to the full implementation of the Charter both by the
EU and Member State institutions in the application of EU law.'®? The report notes issues
about the Charter rights contained in the chapter on “Dignity”, in relation to surveillance of
the external sea borders, the proposed amendments to Frontex’s mandate and airport
scanner proposals.!®® Other key areas of concern regarding Charter compatibility that the
report highlights include:

e Data protection

e Access to justice

e Treatment of Roma

e Equality between men and women
e Accession to the ECHR.

The importance of ECHR accession becomes particularly acute in light of the potential for
discord between the decisions of the European Court of Human Rights on the correct
interpretation of the ECHR and EU measures that are not clearly consistent with that
interpretation.
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Lastly but not least, the CJEU has been engaged in interpreting the Charter, although its
engagement with the Charter commenced well before the entry into force of the Lisbon
Treaty.'®* The importance of the CJEU’s involvement is critical as it also affects the issue of
access to justice. While access to justice must be ensured at the national level, the CIJEU
has a critical role in interpreting what this means for the EU. The Court’s practice before the
entry into force of the Treaty of Lisbon was to use the Charter as a secondary measure
which could reaffirm rights that were already part of the general principles of EU law.!®®
During this period it did not comment on the possibility of the Charter having any other
more principal role. Since the entry into force of the Lisbon Treaty, the CJEU has repeated
Article 6(1) TEU to the effect that the Charter has the ‘same legal value’ as the Treaties.®®
26 CJEU judgments mention the substance of the Charter in the 17 months after the Treaty
of Lisbon entered into force. This constitutes a very substantial increase in the importance
the CIJEU places on the Charter after the Lisbon Treaty. The General Court, which has only
mentioned the Charter in three judgments in 2010,'®” has stuck with the prior practice of
referring to the Charter only as a ‘reaffirmation’ of the general principles, and has
continued with this approach in 2011 to date.®®

3.3. The Charter and EU agencies

The Charter’s legally binding status and the subsequent rise of fundamental rights on the
EU agenda have not gone unnoticed in the activities of EU agencies. To varying degrees,
steps have been taken to formally integrate a fundamental-rights approach into the
founding regulations of Frontex, Europol and EASO. Although the integration of
fundamental rights considerations into the agencies’ work is to be welcomed, the central
question remains of course to what extent fundamental rights principles are translated into
practice.

164 The authors would like to thank Prof. Steve Peers of Essex University who shared some of his research, as yet
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3.3.1. Frontex

The most noticeable shift can be seen in the efforts made by Frontex. Following criticism
and pressure by humanitarian organisations across the EU, Frontex has taken a number of
steps to demonstrate its commitment to fundamental rights. In 2007, a liaison officer from
the UN Refugee Agency (UNHCR) was appointed to work with Frontex to “help ensure that
border management complies with the international obligations of EU Member States”.!®° In
June 2008, Frontex signed a Working Agreement with UNHCR. The agreement covers a
number of areas of cooperation such as regular consultations, measures to integrate
human rights into the training of border guards,'’® and even the cooperation with UNHCR
during operational activities.!”*

In addition, Frontex has signed a Cooperation Agreement with the Fundamental Rights
Agency (FRA) in May 2010.'7? Cooperation between the two agencies covers training, the
sharing of expertise and development of good practices, including with respect to joint
operations and Joint Return Operations. The agreement with the FRA also foresees
collaboration in data collection and sharing of information on the situation at the EU’s
external borders.

It might also be noted that the 2010 Decision regulating maritime surveillance operations,
which contains rules and non-binding guidelines, including on fundamental rights
compliance,'’®> came as a direct response to the criticism and questions surrounding
Frontex operations at sea. Though non-legally binding, the fact that Frontex has indicated
its commitment to incorporate the guidelines into its operational plans should strengthen
their practical applicability.

In March 2011, these same pressures have led the agency’s Management Board to go
further still, adopting a Fundamental Rights Strategy which sets out the agency’s
commitment to fundamental rights and obligations under the Charter. The strategy lays
down specific measures to operationalise these objectives, including the commitment to put
in place effective monitoring and reporting systems to cover joint operations (JOs) and joint
return operations (JROs), and to include staff with fundamental rights expertise in
operations that are “particularly challenging from a fundamental rights point of view”.}’*
The strategy is to be followed by an Action Plan to be integrated into the agency’s
programme of work. Although the measures outlined above have been welcomed, they stop

short of imposing legally binding obligations on the Frontex agency.

This criticism will be partly addressed with the adoption of the new Frontex Regulation. As
Table 1 demonstrates, there has been a clear attempt, in the Commission proposal for the

169 See the interview of 18 May 2010 with Michele Simone, the UNHCR's senior liaison officer with Frontex on the
UNHCR'’s website (http://www.unhcr.org/4bf29c8b6.html).
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new Frontex Regulation and in the European Parliament’'s amendments to the draft
Regulation, to move fundamental rights considerations closer to the centre of the agency’s
activities. The draft Regulation contains an explicit article on the agency’s Fundamental
Rights Strategy (Article 26(a)), which now legally obliges Frontex to implement and
monitor its fundamental rights strategy, to appoint a fundamental rights officer and to set
up a consultative forum on fundamental rights that will assist the agency’s management
board. In addition, the Executive Director of Frontex will be empowered to suspend or
terminate an operation should he/she identify a violation of the law or fundamental
rights,'”® and the agency will develop a fundamental rights-compliant code of conduct to
underpin its operational activities.!’® Further, and whereas the current Regulation includes
only one standard reference to the Charter in Recital 22, the new Regulation includes
several explicit references to respect for fundamental rights under the Charter, including in
Article 1 on the establishment of the agency, with specific reference to the agency’s
obligations related to access to international protection.!’’”” However, the lack of
independent and effective monitoring and reporting mechanisms in the final text of the
Regulation raises questions as to the extent to which these fundamental rights aspirations
will be realised in practice. The Council’s refusal to accept the inclusion of such mechanisms
(proposed by the European Parliament) has led to the decision of the European Greens to
abstain from the final parliamentary vote on the Frontex Regulation.!”8

7% Frontex, Frontex Fundamental Rights Strategy, Frontex, Warsaw, March 2011(e).

175 See Art. 3.1(a) of the agreed text of Council of the European Union, Proposal for a Regulation of the European
Parliament and the Council amending Council Regulation (EC) No. 2007/2004 establishing a European Agency
for the Management of Operational Cooperation at the External Borders of the Member States of the European
Union (FRONTEX) - Analysis of the final compromise text with the view to agreement, 12341/11, Brussels, 5
July 2011(e).

176 1bid., Art. 2(a).

177 1bid., Art. 1.2.

178 The Greens/European Free Alliance in the European Parliament, “Révision Frontex: des garanties insuffisantes
pour le nouveau mandat de I'agence”, Press Release, 12 July 2011.
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Table 1. Frontex and fundamental rights

Regulation

Commission

EP amendments

Agreed text

(2004) proposal (February (March 2011) (June 2011)
2010)
General Maintained and in Maintained and in Maintained and in Articles
commitment  Articles Articles
to Charter
rights in
preamble

Specific commitment
to non-refoulement
Code of conduct for
JROs

Cooperation with third

States should respect
fundamental rights

Agency may terminate

operations if
conditions are no
longer fulfilled.

Maintained

Maintained and for
all other operations
Human Rights
Advisory Board to
assist in agency
activities with
impact on
fundamental rights
with full access to
information
(including access to
evaluation reports of
e.g. JOs) consulted
for development of
Code of Conduct and
Common Core
Curriculum and shall
consist of inter alia
EASO, FRA and
UNHCR

Maintained

No operations under
third State
jurisdiction

General rule on
embarkation:
respect for non-
refoulement and in
accordance with EU
and international law
Maintained and
agency to suspend
operations in case of
violations of
fundamental rights
or international

Maintained

Maintained and for all other
operations

Not maintained:
Consultative Forum to
assist in fundamental rights
matters with access to
information concerning
respect for fundamental
rights, consulted for
development and
implementation of
Fundamental Rights
Strategy, Code of Conduct,
Common Core Curriculum;
with participation of inter
alia EASO, FRA and UNHCR

Maintained

Operations in third States
territory in respect of EU
legislation

Maintained

Maintained and Executive
Director power to
suspend/terminate
operation in case of
violations of fundamental
rights or international

a1
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No personal
data
competence

Respect for
fundamental rights,
human dignity and
non-discrimination in
border guards work.
Personnel receives
training on
fundamental rights
JRO funding
conditional on respect
of the Charter
Independent
monitoring of JROs

Representatives of
third countries, EU
agencies and
international
organisations may be
invited to participate
in Frontex activities

No personal data
competence

protection
obligations

Guidelines for
identification of
persons in need of
protection included
in operational plan
Maintained and
respect for access to
asylum

Maintained

Maintained

Maintained; and
monitors full access
to all facilities,
including observers
from international
organisations
Maintained but with
the consent of
participating
Member States

Respect for
principles of
necessity and
proportionality in
personal data
processing

protection obligations if
they are serious and likely
to persist

Fundamental Rights Officer
Not maintained

Maintained and respect for
access to asylum

Maintained

Maintained

Not maintained; although
monitoring maintained
there is no reference to
‘independent’ or
involvement of
international organisations
Maintained but only if
observers’ presence is in
accordance with activities’
objectives, contribute to
cooperation and exchange
of best practices and does
not affect safety; consent
of participating Member
States needed

Maintained

Sources: Council Regulation (EC) 2007/2004 of 26 October 2004 establishing a European Agency for
the Management of Operational Cooperation at the External Borders of the Member States of the
European Union, OJ 2004, L349/1; Commission, Proposal for a regulation of the EP and the Council
amending Council Regulation (EC) No 2007/2004 establishing a European Agency for the
Management of Operational Cooperation at the External Borders of the Member States of the
European Union, COM(2010) 61 final; Council, Multicolumn document, 8707/11, 11 April 2011;
Statewatch, The Frontex Regulation - Consolidated text after 2011 amendments.
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3.3.2. Europol

The impact of the Charter on Europol’s working methods has been less explicit. This is
partly due to the fact that Europol’s processing of personal data - the most sensitive
activity of the agency from a fundamental rights perspective - is already covered by a
relatively comprehensive system of data protection. Europol relies on its own internal data
protection system composed of a Data Protection Officer and a Joint Supervisory Body
(JSB). The latter was established in 1998 as an independent entity mandated to review
Europol’s activities where they concern the processing of personal data.'’® This body is
composed of two representatives of each of the national supervisory bodies appointed by
the Member States. The JSB fulfils a quasi-judicial function, considering citizens' complaints
regarding access and correction of personal data held on Europol’s systems. The JSB
Appeals Committee’s decisions on those matters are final and cannot be challenged in any
other body. It also fulfils an advisory role, where it concerns the opening of analytical work
files and agreements with third states and bodies.

While Europol’s data protection regime has been commended for being particularly robust,
there are nevertheless weaknesses in the framework, which will be explored in further
detail in section 5.2 below.

Beyond data protection safeguards, there are tentative signals that Europol may be starting
to take account of fundamental rights more generally in its working practices. The Europol
Council Decision includes a specific provision (Recital 24) stating that the Decision “respects
fundamental rights and observes the principles recognized in particular by the Charter of
Fundamental Rights of the European Union”. Europol also holds regular meetings, albeit on
an informal, ad hoc basis, with the Fundamental Rights Agency, and is reportedly set to
conclude a working agreement with the FRA in the near future. However, overall there is
scant acknowledgement of fundamental rights considerations in the agency’s publications,
activity reports and press releases.

3.3.3. EASO

As the newest JHA agency, EASO incorporates some core mechanisms for the integration of
fundamental rights considerations into its design. The most notable of these is the specific
role allocated to the UNHCR by the agency. The EASO Regulation obliges the agency to:

Act in close cooperation with the UN High Commissioner for Refugees... the
roles of the UNHCR and the other relevant international organizations should be
fully recognized and those organizations should be fully involved in the work of
the Support office.

To this end, the UNHCR sits as a non-voting member of the management board,
participates in the expert working groups and is a member of the Consultative Forum. It is
also subject to a special financial arrangement.®® Further, EASO is also mandated to
cooperate with the Fundamental Rights Agency,'®' and to this end a formal working
agreement can be anticipated.

179 1SB, Joint Supervisory Body Activity Report: October 1998-October 2002, Brussels, 2004
(http://europoljsb.consilium.europa.eu/reports/activity-report.aspx?lang=en).

180 Art, 50 of the EASO Regulation.

181 Thid., Recital 11.
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One would also expect the mechanisms allowing for the participation of civil society in
EASO’s internal governance,'® through both the Consultative Forum and the expert
working groups, to stimulate a greater fundamental rights scrutiny from external
stakeholders such as NGOs.

Finally, EASQO’s Regulation makes an explicit acknowledgement of the Charter in Recital 31,
repeating the formulation in the Europol constituent act but adding an express reference to
Article 18 of the Charter on the right to asylum:

This Regulation respects fundamental rights and observes the principles recognised in
particular by the Charter of Fundamental Rights of the European Union and should be
applied in accordance with the right to asylum recognised in Article 18 of the Charter.

In summary, the measures outlined above denote the burgeoning formal recognition of
fundamental rights principles by EU agencies. However, the official recognition of
fundamental rights principles does not guarantee their practical application. The difficulty in
ensuring the compliance of agencies’ everyday activities with fundamental rights has been
highlighted by several civil society and NGO actors and will be explored in section 5 of this
study.

4. SPECIFIC PROVISIONS/FUNDAMENTAL RIGHTS OF EU
CHARTER AT STAKE: AN EVALUATION

The Charter is the foremost EU commitment to fundamental rights and provides not only a
catalogue of the fundamental rights that the Union and all its institutions are legally bound
to uphold but also an important political statement of the importance of fundamental rights
in the EU. As we have highlighted in section 3, both the political commitment that the
Charter constitutes and the legal engagement it embodies must be delivered in good faith
and in their totality.

All provisions of the Charter must be fully applied by all EU institutions, agencies and by the
Member States and their agencies when implementing EU law. As Frontex, one of the core
EU agencies of interest to this report, has stated in its Fundamental Rights Strategy:

For law enforcement bodies in general and for Frontex in particular, the human rights
potentially at stake through the sensitive nature of its activities, include, but are not
limited to, the right to life, liberty and security, physical integrity and dignity, prohibition
of torture and inhumane or degrading treatment, asylum and international protection,
non-refoulement, non-discrimination, prohibition of slavery and forced labour, rights of
the child, right to family life, right to health care, effective legal remedy and personal data
protection.”*®3

EU agencies must ensure the full delivery of the Charter’s fundamental rights. There is no
option of picking and choosing among the rights contained in it. Furthermore, those rights
must be respected in keeping with the dignity of the individual.

For instance, one argument that has been made regarding the protection of people leaving
the North African coast in small, unseaworthy boats is that it is in keeping with the right to
life to prevent them from putting their lives at danger. This argument is incompatible with

182 1pid., Recital 12.
183 Frontex, “Frontex Fundamental Rights Strategy”, News Release, Frontex, Warsaw, 31 March 2011(a), p. 2
(http://www.frontex.europa.eu/newsroom/news_releases/art105.html).
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and inconsistent with the right to dignity contained in Article 1 of the Charter.'® As
highlighted by Human Rights Watch in its report Pushed Back, Pushed Around,*® it is for
the individual to make the choice whether to remain is more intolerable than to leave even
if the conditions under which the individual leaves are extremely risky. It is for the EU and
Member State institutions to provide international protection to those in need in accordance
with the Charter and their international obligations, not to substitute their administrative
assessment of the fundamental rights of individuals for those claiming international
protection.

Among the most important fundamental rights in the Charter, which runs as a red line
through the Charter, is the obligation contained in Article 21 not to discriminate on any
grounds such as sex, race, colour, ethnic or social origin, genetic features, belief, language,
religion, belief, political or any other opinion, membership of a national minority, property,
birth, disability or sexual orientation. In all actions of EU institutions, agencies and those of
the Member States in carrying out EU law, this obligation of non-discrimination is at stake.
To treat people in similar situations differently on the basis of one of the excluded grounds
constitutes discrimination and is contrary to the Charter so long as it is within the scope of
EU law. One of the areas of contestation before the CJEU has been the determination of
when people are in similar situations and therefore are entitled to non-discrimination. We
will not repeat this jurisprudence here, suffice it to note that the CIJEU takes an expansive
approach to the issue, examining the actual effects of treatment to determine whether
unlawful discrimination has occurred or not.'8¢

As one of the key concerns of this report relates to how people are treated when they come
into contact with EU and Member State officials engaged in border controls of various kinds,
it is important also to remember that Article 6 Regulation 562/2006 (the Schengen Borders
Code, SBC) states that border guards shall, when carrying out their duties fully respect
human dignity.'®” Further the provision goes on to add that while carrying out border
checks, border guards shall not discriminate against people on the basis of sex, racial or
ethnic origin, religion or belief, age or sexual orientation. In this context, the term border
checks must be given a wide meaning to include all checks which have as an objective
allowing a person to come to the EU or not, whether or not these take place in the context
of a rescue operation at sea.

There are six key provisions of the Charter that are likely to have an impact on the rights of
people with whom EU agencies come into contact. The corresponding provisions in the
ECHR are among those that foreigners evoke most often before the ECtHR.

e Article 7: the right to protection of private and family life (the corresponding
provision of Article 8 ECHR);

e Article 8: the right to data protection;

e Article 18: the right to asylum;

e Article 19: protection against collective expulsion;

e Article 41: the right to good administration; and

e Article 47: the right to an effective remedy.

184 “Human dignity is inviolable. It must be respected and protected.”

185 Human Rights Watch, Pushed Back, Pushed Around, Human Rights Watch, New York, NY, 21 September 2009
(http://www.hrw.org/en/reports/2009/09/21/pushed-back-pushed-around-0).

186 Case C-555/07, Seda Kiiciikdeveci, 19 January 2010.

187 European Parliament and Council of the European Union, Regulation (EC) No. 562/2006 of 15 March 2006
establishing a Community Code on the rules governing the movement of persons across borders (Schengen
Borders Code), OJ L 105/1, 13.04.2006.

45



Policy Department C: Citizens' Rights and Constitutional Affairs

In order to understand these provisions three sets of questions are critical:

e What is the status of each provision in the Charter? In which section is it found and
with what juridical consequences?

e What interpretative tools are available and prescribed regarding each provision?
Article 52 of the Charter is central in this regard!®® also bearing in mind that the TEU
itself at Article 6(1) provides that due regard should be given to the explanations
referred to in the Charter.

e Has the corresponding provision (if one exists) in the ECHR been the subject of
jurisprudence which needs to be accommodated in the EU’s interpretation of the
provision?

Before considering each provision, an overview of Charter Articles 51 (scope of the Charter)
and 52 (limitations on Charter rights) and the Charter’s extraterritorial application is of
value as it provides general guidance on how to understand Charter rights. The three
following sections deal with these matters.

4.1. To whom does the Charter apply?

Article 51 of the Charter reads as follows:

1. The provisions of this Charter are addressed to the institutions, bodies, offices
and agencies of the Union with due regard for the principle of subsidiarity and
to the Member States only when they are implementing Union law. They shall
therefore respect the rights, observe the principles and promote the
application thereof in accordance with their respective powers and respecting
the limits of the powers of the Union as conferred on it in the Treaties.

2. The Charter does not extend the field of application of union law beyond the
powers of the union or establish any new power or task for the union, or modify
powers and tasks as defined in the treaties.

This Article sets out the scope of the Charter in terms that are not altogether clear. The key
question is when is an action that has fundamental rights consequences for individuals
within the scope of the Charter? The CJEU has provided some clarification in its judgment in
McB, concerning EU legislation on parental responsibility and child abduction by a parent.®®
The CJEU divided the question into two parts, the principle of custody and the person with
custodial rights and it found that the Charter could be considered only for the purposes of
interpreting the EU legislation, and “there should be no assessment of national law as
such”. A question is currently pending before the CJEU whether an issue falls within the
scope of the Charter if it concerns the exercise of an option granted to Member States by
EU legislation.!®® It seems likely the answer will be positive on the basis of the CJEU’s case
law before and after the entry into force of the Treaty of Lisbon.!®!

188 Art, 52 of the Charter was amended in 2007 (seven years after the Charter was adopted) to include sub-

paragraphs 4-7. Thus, they merit particular attention as they were introduced at a time when the legal effect
of the Charter was very evident.

189 The Court also mentioned Art. 51(1) of the Charter in para. 30 of its judgment in DEB (Case C-279/09, DEB,
22 December 2010), without further elaboration, obviously (and correctly) assuming that the dispute in that
case (concerning whether a legal person is entitled to legal aid in order to sue a Member State for damages
liability for an alleged breach of EU law) fell within the scope of EU law. The reference to Art. 51(1) was
perhaps implicitly intended to make clear that not all disputes about access to legal aid fall within the scope of
EU law. Art. 51(1) is also mentioned (without further explanation) in the opinion of 10 February 2011 in Case
C-272/09 P, KME Europe, pending (para 10).

190 Case C-411/10, NS, pending.

191 Case C-236/09, Test-Achats, 1 March 2011
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4.2. What limitations can be placed on Charter rights?

Any limitations on Charter rights need to be specified in either the TEU or the Charter itself.
To fulfil this purpose, Article 52 states:

1. Any limitation on the exercise of the rights and freedoms recognised by this
Charter must be provided for by law and respect the essence of those rights
and freedoms. Subject to the principle of proportionality, limitations may be
made only if they are necessary and genuinely meet objectives of general
interest recognised by the Union or the need to protect the rights and
freedoms of others.

2. Rights recognised by this Charter for which provision is made in the Treaties
shall be exercised under the conditions and within the limits defined by those
Treaties.

3. In so far as this Charter contains rights which correspond to rights guaranteed
by the Convention for the Protection of Human Rights and Fundamental
Freedoms, the meaning and scope of those rights shall be the same as those
laid down by the said Convention. This provision shall not prevent Union law
providing more extensive protection.

4. In so far as this Charter recognises fundamental rights as they result from the
constitutional traditions common to the Member States, those rights shall be
interpreted in harmony with those traditions.

5. The provisions of this Charter which contain principles may be implemented
by legislative and executive acts taken by institutions, bodies, offices and
agencies of the Union, and by acts of Member States when they are
implementing Union law, in the exercise of their respective powers. They shall
be judicially cognisable only in the interpretation of such acts and in the ruling
on their legality.

6. Full account shall be taken of national laws and practices as specified in this
Charter.

7. The explanations drawn up as a way of providing guidance in the
interpretation of this Charter shall be given due regard by the courts of the
Union and of the Member States.

Article 52(2) is important as the Charter provisions, which are the mirror image of rights in
the ECHR, appear without the qualifications and limitations that are found in the ECHR. This
means that without Article 52(1), the limitations the ECHR places on rights could not be
applied. The problem is how far does Article 52(1) go in allowing limits to Charter rights? In
Knauf Gips'®? about a limitation on access to courts developed by the General Court, the
CJEU found that the limitation was not “provided for by law”.!? In the Volker and Schecke
case,'® the CJEU made reference to the general limitations rule in Article 52(1) but also
found that the specific rules on limitations of ECHR rights were implicit in Articles 52(3) and
53 of the Charter.

192 Case C-407/08P, Knauf Gips KG v. European Commission, para. 91.
193 On this requirement, see in addition the opinion of 14 April 2011 in Case C-70/10, Scarlet Extended, pending.
194 Case C-92/09, Volker and Schecke, 9 November 2010.
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The remaining subsections of Article 52 have not yet been the subject of judicial
interpretation by the CJEU. It is important to bear in mind that the legality of obstacles to
the enjoyment of Charter rights in the form of limitations on those rights will only be
compatible with the Charter if they fulfil at least one of the conditions of Article 52. The
status of the Council’s explanations, which are referred to in Article 6 TEU and Article 52(7)
Charter, are only to be given due regard. In the latter reference, the duty to have due
regard is placed specifically on courts rather than on other institutions or bodies. This
means at the very least that the explanations should be read in conjunction with the
Charter right. Exactly what due regard means is unclear; for it is not strictly constraining as
is the case of Article 52(3) regarding the ECtHR jurisprudence yet it calls attention to the
document.

4.3. Extraterritorial applicability of the Charter

First of all, before discussing the relevant Charter rights, in light of the focus of this study,
it is necessary to assess to what extent the rights following from the Charter are applicable
in an extraterritorial context. The territorial scope of the Charter is not limited to the
geographical definition of the EU. The scope of the Charter is the field of application of the
Treaties. Just as in respect of the ECHR, where EU and Member State actors operate
outside the physical or sovereign territory of the EU but within the scope of the Treaties,
the application of the Charter is determined by the jurisdiction of the actors. The key issue
is jurisdiction, not territory. Therefore, the Charter’s applicability applies to all actions of
the EU institutions and bodies, wherever they are performed.!®® As is outlined in section
4.4, the Charter rights should be interpreted as a point of departure in accordance with the
corresponding ECHR rights.'® Whereas the CJEU has so far not ruled on the extraterritorial
applicability of the Charter, the main guidance available to us is hence to look at the case
law of the ECtHR. Complete books have been written on this topic; this section highlights
the most relevant elements.®’

It is well-established case law that Convention obligations may extend to actions beyond
the territory of a State Party.'®® In Cyprus v Turkey the ECtHR held that “"the High
Contracting Parties are bound to secure the said rights and freedoms to all persons under
their actual authority or responsibility, not only when that authority is exercised within their
own territory but also when it is exercised abroad”.'°® The departing point seems to be that
Article 1 ECHR cannot be interpreted in a way to “allow a State party to perpetrate
violations of the Convention on the Territory of another State, which it could not perpetrate

195 A, Fischer-Lescano, T. Lohr and T. Tohidipur, “Border Controls at Sea: Requirements under international

human rights and refugee law”, International Journal of Refugee Law, Vol. 21, No. 2, 2009, pp. 256-296.

The CJEU also held that the European Convention on Human Rights provides guidelines for Community law in
Case 36/75, Rutili [1975] ECR 1219. For an extensive list of CJEU cases referring to the case law of the
European Court of Human Rights, see S. Douglas-Scott, “A tale of two courts: Luxembourg, Strasbourg and
the growing European human rights acquis”, Common Market Law Review, Vol. 43, No. 3, 2006, pp. 629-665,
in note 68.

See for example, F. Coomans and M.T. Kamminga (eds), Extraterritorial application of human rights treaties,
Antwerp: Intersentia, 2004.

M.-T. Gil-Bazo, “The Practice of Mediterranean States in the Context of the European Union’s Justice and Home
Affairs External Dimension: The Safe Third Country Concept Revisited”, International Journal of Refugee Law,
Vol. 18, Nos. 3-4, 2006, p. 594. See for example, X v. the Federal Republic of Germany, Application No.
1611/62, European Commission on Human Rights (EComHR), 12 September 1965; Hess v. the United
Kingdom, Application No. 6231/73, EComHR, 28 May 1975; and X and Y v. Switzerland, Application Nos.
7289/75 and 7349/76, EComHR, 14 July 1977. See also J.]J. Rijpma, “Building borders: The regulatory
framework for the management of the external borders of the European Union”, PhD Thesis, European
University Institute, Florence, 2009(a), pp. 348-251.

199 Cyprus v. Turkey, Application No. 8007/77, ECtHR, p. 149.

196

197

198
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on its own territory”.?°® The question is thus not whether the ECHR can have extraterritorial
application, but under which conditions that is the case.?’!

Most importantly, the effective control over a person, thus irrespectively of the territory on
which that person is, can form the basis for establishing extraterritorial jurisdiction under
the Convention.?°? The effective control over an individual needs to be direct and precisely
identifiable: a ‘jurisdictional link’ is required.?®® The recent Medvedyev v France case made
clear that the extraterritorial interception of a vessel at sea can indeed lead to effective
control over that vessel; hence the State’s jurisdiction is established.?** Therefore the ECHR
- and hence by analogy the Charter — applies to extraterritorial operations, such as in those
extraterritorial Frontex J]Os. Effective control is suggested by the fact that EU Member
States’ officials, on EU Member States’ assets, coercively intercept and reroute ‘would-be
immigrants’. Moreover, the fact that individuals are not physically aboard a vessel is not
prohibitive to establish jurisdiction, as can be deduced from the Xhavara case concerning
the death of 58 individuals in Albanian waters allegedly resulting from collision with an
Italian military vessel.?%®

This discussion should specifically mention the land mark Bankovic¢ case; it is marked by a
restrictive approach to extraterritorial jurisdiction of the ECHR and some have indeed seen
it as a deviation from earlier case law.?’® However, after this judgment the ECrtHR still
upheld ECHR'’s extraterritorial application; the Bankovi¢ case law should thus be seen as a
casuistic and non-absolute exclusion of extraterritorial application.?®” In essence, Bankovi¢
seems to narrow down the term ‘jurisdiction’” to ‘lawful jurisdiction’ by referring to the
notion of ‘jurisdiction’ under international law. The ECtHR stated that extraterritorial
jurisdiction is in principle “defined and limited by the sovereign territorial rights of the other
relevant States”.?’® This means that where an agreement to operate on the territory of a
third State has been reached (such as in the Xhavarra case), the jurisdiction is
consequently lawful and the actions of that State party on foreign territory could fall into its

200 1ssa and others v. Turkey, Application No. 31821/96, ECtHR, 16 November 2004, para. 71.

201 See also A. Fischer-Lescano, T. Lohr and T. Tohidipur, “Border Controls at Sea: Requirements under
international human rights and refugee law”, International Journal of Refugee Law, Vol. 21, No. 2, 2009, pp.
256-296.

202 Bcalan v. Turkey, Application No. 46221/99, ECtHR, 12 May 2005, para. 91.

203 Hussein v. Albania, Application No. 23276/04, ECtHR, 14 March 2006, “The Law”.

204 Medvedyev and others v. France, Application No. 3394/03, ECtHR, 29 March 2010, paras. 62-67.

205 Xhavara et al. v. Italy and Albania, Application No. 39473/98, ECtHR, 11 January 2001 (only in French), see
especially “En droit” pts. 1, 4. Nevertheless, the ECtHR declared the application inadmissible because not all
national remedies had been exhausted. In this respect, see F. Coomans and M.T. Kamminga (eds),
Extraterritorial application of human rights treaties, Antwerp: Intersentia, 2004, pp. 99-100; see also J.J.
Rijpma and M. Cremona, The extraterritorialisation of EU Migration Policies and the Rule of Law, EUI Working
Papers Law 2007/1, European University Institute, Florence, 2007, p. 22; and finally International Commission
of Jurists (ICJ), Migration and international human rights law, Practitioners Guide No. 6, ICJ, Geneva, 2011,
pp. 43-45.

206 Bankovié et al. v. Belgium et al., Application No. 52207/99, ECtHR, 12 December 2001. For an excellent and
critical analysis of the case, see M. Happold, “"Bankovic v Belgium and the territorial scope of the European
Convention on Human Rights”, Human Rights Law Review, Vol. 3, No. 1, 2003. For more critical notes, see V.
Mantouvalou, “Extending Judicial Control in International Law: Human Rights Treaties and Extraterritoriality”,
International Journal of Human Rights, Vol. 9, No. 2, 2005, p. 157; see also R. Lawson, “Life after Bankovic:
On the Extraterritorial Application of the European Convention on Human Rights”, in F. Coomans and M.T.
Kamminga (eds), Extraterritorial application of human rights treaties, Antwerp: Intersentia, 2004, pp. 83-124.

207 gee for example, Ocalan v. Turkey, Application No. 46221/99, ECtHR, 12 May 2005. On this matter see also A.

Fischer-Lescano, T. Lohr and T. Tohidipur, “Border Controls at Sea: Requirements under international human

rights and refugee law”, International Journal of Refugee Law, Vol. 21, No. 2, 2009, p. 19.

Para. 59 of Bankovi¢ et al. v. Belgium et al. (Application No. 52207/99). Concerning the implications of all this,

see M. Happold, “"Bankovic v Belgium and the territorial scope of the European Convention on Human Rights”,

Human Rights Law Review, Vol. 3, No. 1, 2003, pp. 81-83.
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jurisdiction.?®® The fact that agreements have been concluded with third States for Frontex
joint operations would therefore keep them under the extra-territorial reach of the ECHR.

In conclusion, it can be said that the ECtHR’s long history of granting the Convention
extraterritorial applicability, even with the limitations of the Bankovi¢ case, covers those
actions conducted in the course extraterritorial operations, such as Frontex JOs.
Accordingly, Charter rights cannot be disregarded by reference to the extraterritorial nature
of the operations, as was also concluded in the recent study for the EP on the setting up of
a Common European Asylum System.?!® The Council Decision including rules for sea border
operations coordinated by Frontex also implicitly acknowledges the extraterritorial
application of the non-refoulement principle.?!!

4.4. Specific fundamental rights at tension
4.4.1. Article 7: The right to protection of private and family life

The exact wording of this article is: “Everyone has the right to respect for his or her private
and family life, home and communications.” This provision is the equivalent of Article 8
ECHR; thus Article 52(3) Charter is directly relevant here. The Explanations®!? state that
the variation from the mirror image provision of the ECHR (Article 8) which refers to
correspondence rather than communication is designed to widen the scope of the right to
reflect developments in technology. The Explanations indicate that the intention of the
Council is that the limitations on Article 7 should be identical to those of Article 8 ECHR,
which are:

There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a
democratic society in the interests of national security, public safety or the
economic well-being of the country, for the prevention of disorder or crime, for
the protection of health or morals, or for the protection of the rights and
freedoms of others.

The ECtHR has a long jurisprudence on the application of Article 8 to foreigners and
immigrants dating from the 1980s. There are a number of key principles that arise from that
jurisprudence and that are relevant for the meaning of the Charter. First regarding the right
itself:

e Any discrimination in the respect for family life that is based on the immigration
status of the individual must meet a high threshold of justification to be compatible
with the right to respect (Abdulazziz, Cabales & Balkandali v UK 28 May 1985).

209 para. 60 of Bankovié¢ et al. v. Belgium et al., supra, states that “a State may not actually exercise jurisdiction

on the territory of another without the latter’'s consent, invitation or acquiescence, unless the former is an

occupying State in which case it can be found to exercise jurisdiction in that territory, at least in certain

respects”. See also M. Happold, supra, p. 81. In the Xhavarra case, the Italian action was based upon an

Italian—-Albanian agreement.

See the “Executive Summary” in M. Jaillard, P. de Bruycker, F. Maiani, V. Vevstad, L. Jakuleviciene, L. Bieksa,

L. de Bauche, J. Jaumotte, S. Sarolea, K. Hailbronner et al., Setting up a Common European Asylum System,

Report for the European Parliament, Directorate-General for Internal Policies, Policy Department C: Citizens'

Rights and Constitutional Affairs, 2010, pp. 30-31.

211 Art, 1.2, Annex, Part I of Council of the European Union, Decision 2010/252/EU of 26 April 2010
supplementing the Schengen Borders Code as regards the surveillance of the sea external borders in the
context of operational cooperation coordinated by the European Agency for the Management of Operational
Cooperation at the External Borders of the Member States of the European Union, OJ L 111/20, 04.05.2010(c).

212 Charter of Fundamental Rights of the European Union (Notices), 0J C 303/2, 14.12.2007.
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e The right respect for family life restricts the right of states to expel foreigners who
have spent long periods of their life in the state and close family links even where
there are serious criminal convictions (Beldjoudi v. France 26 March 1992).

e Children may be entitled to enter a state to join their parents and other siblings on
the basis of this right to respect (Sen v Netherlands 21 December 2001).

e Respect for private life can also restrict a state’s right to expel a foreigner who has
been long resident on the territory even if there are no other family members on the
territory (Slivenko v Latvia 9 October 2003).

e Even people who have never been regularly on the territory of a state may be entitled
to remain because of family links there (Rodriques da Silva v Netherlands 31 January
2006).

This is only a short outline of the width of the respect for private and family life contained in
provisions affecting immigration and access to the territory. The ECtHR in each of the cases
has considered carefully the claims of states to the right to apply the limitation on the basis
of the necessity in a democratic society to control immigration and in all these cases rejected
the limitations in favour of the right. The implications of Article 8 ECHR regarding privacy will
be considered in the next section on data protection in the Charter.

4.4.2. Article 8: The right to data protection
The wording of this provision is:

1. Everyone has the right to the protection of personal data concerning him or
her;

2. Such data must be processed fairly and for specified purposes and on the
basis of the consent of the person concerned or some other legitimate basis
laid down by law. Everyone has the right of access to data which has been
collected concerning him or her, and the right to have it rectified.

3. Compliance with these rules shall be subject to control by an independent
authority.

The explosion of capacities of information technology over the past 30 years has presented
very substantial challenges to our understanding of identity and how it should be protected.
A right to data protection as such does not exist in the ECHR, though according to the
jurisprudence of the ECtHR it is inherent in the right to privacy contained in Article 8 (see
above under Article 7).

Article 8 (2) requires that data must be processed “fairly for specified purposes and on the
basis of consent of the person concerned or some other legitimate basis laid down by law”.
This gives voice, as the explanations state, to the safeguards in Directive 95/46 on the
protection of personal data,?!® Regulation 45/2001 on the protection of individuals with
regard to the processing of personal data by the Community institutions and bodies and on

213 Eyropean Parliament and Council of the European Union, Directive 95/46/EC of the European Parliament and of
the Council of 24 October 1995 on the protection of individuals with regard to the processing of personal data
and on the free movement of such data, OJ L 281, 23.11.1995.
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the free movement of such data®'* as well as Article 8 ECHR regarding privacy. The

explanations make specific reference to Article 16 TFEU and Article 39 TEU as the sources
of the right to data protection. While the explanations affirm that the conditions and
limitations on the exercise of the right to personal data are those set out in the Directive
and the Regulation, in accordance with the hierarchy of norms that the charter and TEU
establish, regard must first be given to the consistency of any interference with the right to
privacy (the corollary of the right to data protection) with the jurisprudence of the ECtHR.

Here the most recent consideration by the ECtHR on the meaning of privacy in the context
of data use appears in Marper v. United Kingdom. The ECtHR highlighted the unacceptable
consequences for the individual resulting from the stigmatising effect of long-term,
systematic storage of fingerprints and DNA samples of individuals, including minors, who
were suspected of having committed criminal offences, but not convicted.?'®> The ECtHR
found that the UK in breach of Article 8 ECHR on the grounds that the storage of the data
including that of non-convicted persons for indefinite periods is disproportionate and not
necessary in a democratic society. At the moment the EU has a number of databases that
contain the personal data of foreigners in circumstances where the retention of data about
EU nationals is not permitted.?!® The differential treatment of the right to data protection
and the use of personal data on the basis of the nationality of the individual is inherently
suspect in European human rights law.?!” The ECtHR has held that very strong reasons
justifying discrimination on the basis of nationality are required.

Recently, the European Commission adopted a Communication on “a comprehensive
approach on personal data protection in the European Union”, including proposals and
approach for the review of the EU legal system on the protection of personal data in
November 2010.%'8 In this Communication, the Commission defined general principles and
guidelines for the future architecture of EU data protection law. However, these guidelines
are insufficient in themselves to provide a complete interpretation of the Charter in this
sensitive area where the ECtHR is increasingly engaged in establishing the limits of state
justifications regarding the use of data.

4.4.3. Article 18: The right to asylum

Article 18 states:

The right to asylum shall be guarantees with due respect for the rules of the Geneva
Convention of 25 July 1951 and the Protocol of 31 January 1967 relating to the status of
refugees and in accordance with the Treaty on the European Union and the Treaty on
the Functioning of the European Union (hereinafter referred to as ‘the Treaties’).

214 Eyropean Parliament and Council of the European Union, Regulation (EC) No. 45/2001 of the European

Parliament and of the Council of 18 December 2000 on the protection of individuals with regard to the
processing of personal data by the Community institutions and bodies and on the free movement of such data,
0OJL8/1,12.01.2001.

215 5. and Marper v. United Kingdom, Application Nos. 30562/04 and 30566/04, ECtHR, 4 December 2008, see

para. 122.

Notable in this respect is EURODAC, the data on asylum seekers and persons apprehended irregularly crossing

an EU external border, as well as the Schengen Information System under Art. 96 of the Convention

Implementing the Schengen Agreement on persons to be refused admission to the EU. See Case C-503/03,

Commission v. Spain [2006] ECR I-1097, 31 January 2006.

217 See Gaygusuz v. Austria, Application No. 17371/90, ECtHR, 16 September 1996.

218 Fyropean Commission, Communication on a Comprehensive Approach on Personal Data Protection in the
European Union, COM(2010) 609 final, Brussels, 4 November 2010(a). These principles were further developed
by the EU Justice Commissioner Viviane Reding in her speech before the Privacy Platform, “The Review of the
EU Data Protection Framework”, SPEECH/11/183, European Commission, Brussels, 16 March 2011.
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Article 14(1) of the Universal Declaration of Human Rights 1948 (UDHR) contains an
antecedent to Article 18 - “Everyone has the right to seek and to enjoy in other countries
asylum from persecution” but this right was not transcribed into the Refugee Convention
referred to in Article 18 of the Charter. Thus Article 18, by creating a right to asylum,
makes a departure from the Refugee Convention. No similar right is contained in the ECHR.
Article 78 TFEU provides for respect for the Refugee Convention (but not as such a right to
asylum). The explanations make specific reference to the opt-in/opt-out arrangements of
Ireland and the UK and the opt-out of Denmark contained in Protocols to the treaties, in a
rather obtuse manner indicating that these countries as a result of the opt-outs may not be
bound by the Charter provision in the same way as other Member States. This is even more
complex as the UK has a protocol limiting the scope of the Charter which the other two
countries do not share. The explanations also make reference to the protocol on asylum
annexed to the treaties and state that the right to asylum is consistent with this. This is a
somewhat puzzling issue as the protocol on asylum annexed to the treaties creates a
presumption against refugee status in any Member State for the nationals of another
Member State. However, Article 18 makes no exception on the basis of nationality. As
UNHCR'’s Statistical Yearbook for 2009 indicates, of all Czech nationals who sought asylum
in Canada that year, 54% were recognised as in need of international protection.??

The right to asylum appears to include the UDHR right to seek asylum. If this is the case,
then the activities of the EU and the Member States acting in the context of the EU
measures on asylum need properly to reflect also the right of individuals to seek asylum
which must include the possibility to make an asylum claim even on the high seas and the
opportunity to arrive at a port to make such a claim. The much-discussed activities of
Member States and indeed Frontex regarding the obstruction of access to EU Member
States’ waters to small boats full of people may need to be considered in the light of this
right.??® The aforementioned Hirsi case regarding the push-back of a boat full of Somalis
and Eritreans away from Italian waters by Italian coast guards is currently pending before
the ECtHR. On 11 March 2011, it was relinquished to the Grand Chamber indicating the
seriousness of the case in the eyes of the Court.??! The outcome of this case will be crucial
to our understanding of Article 18 and the duties of Member States and Frontex in respect
of efforts by potential asylum-seekers to arrive at the EU’s borders to seek international
protection.

4.4.4. Article 19: Protection against collective expulsion
Article 19 of the Charter states:
1. Collective expulsions are prohibited.
2. No one may be removed, expelled or extradited to a state where there is a
serious risk that he or she would be subjected to the death penalty, torture
or other inhuman or degrading treatment of punishment.
The first paragraph of Article 19 is identical to Article 4 Protocol 4 ECHR. The explanations

note this and state that the Charter provision has the same scope and meaning as the
ECHR one. Neither Greece nor the UK have ratified Protocol 4,so they are bound by the

219 See Annex 12 of UNHCR, UNHCR’s Statistical Yearbook 2009, UNHCR, Geneva, October 2009(b).

220 gee for instance, Human Rights Watch, Pushed Back, Pushed Around, Human Rights Watch, New York, NY, 21
September 2009 (http://www.hrw.org/en/reports/2009/09/21/pushed-back-pushed-around-0).

221 See the case, Hirsi and others v. Italy, Application No. 27765/09, ECtHR
(http://www.echr.coe.int/echr/Homepage EN); the hearing took place on 22 June 2011.
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obligation in paragraph 1 only though the Charter. No mention is made of this in the
explanations. However, the explanations do state that the purpose of paragraph 1 is to
guarantee that every expulsion decision is based on a specific examination of the facts and
no single measure can be taken to expel all persons having the nationality of a particular
state. Reference is also made to Article 13 ICCPR.?*> Consistent with the obligation that
every provision of the Charter that repeats an ECHR right must be interpreted consistently
with the ECtHR'’s jurisprudence, it is worth bearing in mind that the ECtHR has considered
Article 4 of Protocol 4 on a number of occasions. The ECtHR confirmed that the “Court
reiterates its case-law whereby collective expulsion, within the meaning of Article 4 of
Protocol No. 4, is to be understood as any measure compelling aliens, as a group, to leave
a country, except where such a measure is taken on the basis of a reasonable and
objective examination of the particular case of each individual alien of the group” (para.
59).223 Although each expulsion decision had been taken separately, the ECtHR considered
the expulsion to violate Article 4 Protocol 4 stating:

The Court notes, however, that the detention and deportation orders in issue
were made to enforce an order to leave the territory dated 29 September
1999; that order was made solely on the basis of section 7, first paragraph,
point (2), of the Aliens Act, and the only reference to the personal
circumstances of the applicants was to the fact that their stay in Belgium had
exceeded three months. In particular, the document made no reference to their
application for asylum or to the decisions of 3 March and 18 June 1999.
Admittedly, those decisions had also been accompanied by an order to leave
the territory, but by itself, that order did not permit the applicants' arrest. The
applicants' arrest was therefore ordered for the first time in a decision of 29
September 1999 on a legal basis unrelated to their requests for asylum, but
nonetheless sufficient to entail the implementation of the impugned measures.
In those circumstances and in view of the large number of persons of the same
origin who suffered the same fate as the applicants, the Court considers that
the procedure followed does not enable it to eliminate all doubt that the
expulsion might have been collective.

That doubt is reinforced by a series of factors: firstly, prior to the applicants'
deportation, the political authorities concerned had announced that there would
be operations of that kind and given instructions to the relevant authority for
their implementation (see paragraphs 30 and 31 above); secondly, all the
aliens concerned had been required to attend the police station at the same
time; thirdly, the orders served on them requiring them to leave the territory
and for their arrest were couched in identical terms; fourthly, it was very
difficult for the aliens to contact a lawyer; lastly, the asylum procedure had not
been completed (paras. 61 and 62).2%

This places a high threshold on state and EU authorities to ensure that in fact in every
expulsion decision the individual concerned has a real opportunity to be represented and
put forward his or her arguments against expulsion before any decision is taken. There is
no reason to suggest that any lower standard should apply to persons who are irregularly
on the territory or indeed those who have recently arrived and are still at or near the
border.

222 International Covenant on Civil and Political Rights, adopted and opened for signature 26 April 2010,
ratification and accession by General Assembly Resolution 2200A (XXI) 16 December 1966.

223 Conka v. Belgium, Application No. 51564/99, ECtHR, 5 February 2002.

224 T1bid.
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As regards Article 19(2) of the Charter, the explanations state that it takes into account the
case law of the ECtHR on Article 3 including in particular Soering v. UK?*> and Ahmed v.
Austria®?®. The wording of the provision is taken directly from the case law of the ECtHR.
Regard should also be given to that case law that specifically rejects the argument that the
individual must show that he or she will be singled out for treatment contrary to Article 3 in
order to benefit from the bar on expulsion.??’ In contradistinction with the prohibition on
collective expulsion, collective protection is expressly required of states where a group of
people who share a characteristic is at risk of torture, inhuman or degrading treatment or
punishment.

4.4.5. Article 41: The right to good administration

This article states:

1. Every person has the right to have his or her affairs handled impartially, fairly and
within a reasonable time by the institutions and bodies of the Union.

2. This right includes:

(a). the right of every person to be heard, before any individual measure which
would affect him or her adversely is taken;

(b). the right of every person to have access to his or her file, while respecting
the legitimate interests of confidentiality and of professional and business
secrecy;

(c). the obligation of the administration to give reasons for its decisions.

3. Every person has the right to have the Union make good any damage caused by its
institutions or by its servants in the performance of their duties, in accordance with the
general principles common to the laws of the Member States.

4. Every person may write to the institutions of the Union in one of the languages of
the Treaties and must have an answer in the same language.

Although this provision appears in the chapter of the Charter entitled “Citizens’ rights”, by
its wording it is clear that it applies to everyone. According to the explanations, the right to
good administration is a general principle of EU law in respect of which the explanations
refer to an important series of CJEU decisions. It also notes that the obligation to give
reasons comes from Article 296 TFEU; paragraph 3 of the provisions reflects Article 340
TFEU while paragraph 4 comes directly from Article 20(2)(d) and Article 25 TFEU.

The right to good administration undoubtedly applies to EU agencies that come into contact
with individuals. They are under an obligation to deal fairly and impartially with those they
come into contact with and within a reasonable period of time. It will also apply to EU
agencies that treat issues that impact directly on individuals such as country of origin
information which will be used by national authorities in the determination of asylum
applications in accordance with EU law.??®

225 Soering v. UK, Application No. 14038/88, ECtHR, 7 July 1989.

226 Ahmed v. Austria, Application No. 25964/94, ECtHR, 17 December 1996.

227 Salah Sheekh v. Netherlands, Application No. 1948/04, ECtHR, 11 January 2007.

228 Council of the European Union, Directive 2004/83/EC of 29 April 2004 on minimum standards for the
qualification and status of third-country nationals or stateless persons as refugees or as persons who otherwise
need international protection and the content of the protection granted, OJ L 304, 30.09.2004(b) and Directive
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The obligation of good administration must be interpreted consistently with the ECtHR’s
findings regarding the duty of reliable communication which it set out in the Conka decision
(see supra). Here it held:

In the Court's view, that requirement [Article 5 — liberty of the person] must also
be reflected in the reliability of communications such as those sent to the
applicants, irrespective of whether the recipients are lawfully present in the
country or not. It follows that, even as regards overstayers, a conscious decision
by the authorities to facilitate or improve the effectiveness of a planned
operation for the expulsion of aliens by misleading them about the purpose of a
notice so as to make it easier to deprive them of their liberty is not compatible
with Article 5 (para 42).

4.4.6. Article 47: The right to an effective remedy
This provision states:

Everyone whose rights and freedoms guaranteed by the law of the Union are
violated has the right to an effective remedy before a tribunal in compliance
with the conditions laid down in this Article.

Everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal previously established by law. Everyone shall
have the possibility of being advised, defended and represented.

Legal aid shall be made available to those who lack sufficient resources in so far as
such aid is necessary to ensure effective access to justice.

The explanations note that this provision is based on Article 13 ECHR but is wider and
provides more detail regarding the scope of the right to an effective remedy. They
expressly refer to the jurisprudence of the CJEU which is extensive on the right to a remedy
for everyone affected adversely by EU law. However, the explanations state that the
objective of this provision is in no way to change the system of judicial review in the EU or
the competences and procedural rules of the CJEU. In particular the Council’s explanations
clarify that the provision does not affect the rules of admissibility of direct actions before
the CJEU (which are very restrictive).

As regards the second paragraph of the provision, the explanations state that they reflect
Article 6(1) ECHR. However, most helpfully, the explanations confirm that in EU law the
right to a fair hearing is not limited to civil law rights and obligations. This is particularly
important where immigration and asylum rights are at stake, as the ECtHR has excluded
these from the scope of Article 6(1) on the basis that they are governed by administrative
law.??° The explanations confirm that the right to legal aid comes from the jurisprudence of
the ECtHR**® and, as widened in scope by the Charter, applies to all actions to which the
Charter also applies.

2005/85/EC of 1 December 2005 on minimum standards on procedures in Member States for granting and
withdrawing refugee status, OJ L 326/13, 13.12.2005.

229 Maaouia v. France, Application No. 39652/98, ECtHR, 5 October 2000.

30 pAjrey v. Ireland, Application No. 6289/73, ECtHR, 9 October 1979.
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5 IMPACT OF THE EU CHARTER ON EU HOME AFFAIRS
AGENCIES’ ACTIVITIES

This section will explore the intersection between the rights guaranteed in the Charter and
the activities of Frontex, Europol and EASO. It will draw on practical examples and
empirical evidence provided by civil society, international organisations, official EU
documentation and academic literature, to highlight the tensions at stake between EU
Home Affairs agencies’ actions and their impact on fundamental rights. It will be seen that,
common to all three agencies, their activities pose the greatest risk to individual rights
where they engage in operational actions, where their activities involve the processing of
data or exchange and dissemination of sensitive information and in their cooperation with
third countries, including ‘capacity building” activities.

It is therefore not within the scope of the current section to prove that fundamental rights
violations have occurred, but rather to identify those activities of the three agencies that
are sensitive with respect to fundamental rights violations so that any potential violation
may be averted in the future. In so doing, this section will draw particular attention to the
legal uncertainty that is inherent in each of the agencies’ mandates and competences,
particularly where they rely on undefined terms such as ‘operational’, ‘investigation’, and
‘coordination’ to frame their respective activities as essentially technocratic, extra-legal
procedures and thus void of decision-making powers. Yet despite this framing of their
activities, it will be seen that the three agencies do take decisions and implement policy
that have very real impacts on individuals. The main activities of each agency will be
addressed in turn in order to identify their specific sensitivity to fundamental rights. The
sensitivities posed to fundamental rights by cooperation between the agencies will then be
explored. The final part of this section will then explore the challenges and opportunities
faced by individuals seeking judicial redress for a violation of their fundamental rights.

5.1. Frontex

5.1.1. Joint Operations and RABITs

As is clear from section 2, the most tangible activities of Frontex are its operational
activities such as JOs and RABITs. Certain aspects of these activities may also be the most
fundamental rights-sensitive. This section highlights the impact the Charter has on these
activities of Frontex, most notably in its extraterritorial operational activities, of which there
has been at least one: the HERA JO, running from 2006 to 2010.?3! Although it is an
important issue, this study focuses on the agencies’ activities in light of the Charter’s rights
and thus it falls beyond its scope to assess the legal basis for the extraterritorial joint
operations under the law of the sea.?*?

231 Some contestation has taken place on the Nautilus JO, according to V. Moreno-Lax (“Searching Responsibilities
and Rescuing Rights: Frontex, the Draft Guidelines for Joint Maritime Operations and Asylum Seeking in the
Mediterranean”, International Journal of Refugee Law, Vol. 21, No. 2, 2010, pp. 256-296):

The relationship between the Frontex Nautilus joint operation of 2009 and the Italian Push Backs
remains ambiguous, what is certain is that Nautilus 2009, running from April to October 2009,
coincided with the period in which Italy began this policy. Frontex was accused by Human Rights

Watch of taking action resulting in the diversion of migrants to Libya (see HRW, “Pushed Back, Pushed
Around”, p. 37). Yet, Frontex immediately issued a Press Release stating that it had not been involved

in diversion activities to Libya. However, the operation plan of NAUTILUS has remained secret, so it is
difficult to corroborate.

On this issue, see E. Papastavridis, “Fortress Europe’ and Frontex: Within or Without International Law?”,
Nordic Journal of International Law, Vol. 79, No. 1, 2010, pp. 75-111; see also R. Barnes, “The international
law of the sea and migration control”, in B. Ryan and V. Mitsilegas (eds), Extraterritorial Immigration Control:
Legal Challenges, Leiden: Martinus Nijhoff Publishers, 2010, pp. 103-150; and finally, Council of Europe,
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The right to asylum appears in Article 18 of the Charter (see also section 4.4.3). In Frontex
operational activities, there is a risk that this right could be violated. The interception and
diversion of individuals in international or third States’ waters may impede one’s right to
asylum as access to a place where a claim can be made may be restricted. In the context
of Member State border control (i.e. outside the scope of a Frontex joint operation), there
was an alarming NGO report (by Pro Asyl) of an effective barring by Greek authorities of
people from seeking asylum.?*®> Moreover (see again section 4.4.3), the Hirsi case,
currently pending before the ECtHR, suggests that such return practices on the high seas
have indeed occurred under Italian authority.?**

The UNHCR has voiced similar concerns with regard to ‘push-backs?®** and maltreatment by
Italian authorities.?*® Also Spanish authorities’ ways of working have been questioned and
tensions with the right to asylum have been identified in their cooperation with the
Mauritanian authorities.>®” Moreover, Human Rights Watch (HRW) issued an alarming
report on the practices of Maltese coast guard returning individuals to Libya.%*® Hence, the
sensitivity is not hypothetical;, in fact major Frontex member states participating in joint
operations (i.e. Greece, Italy, Malta and Spain) are reported to have previously acted in
this way. Hence, there is a real risk that in the course of Frontex joint operations, those
officers may resort to the same practices, with the violation of the right to asylum as a
result.

Parliamentary Assembly, The interception and rescue at sea of asylum seekers: Refugees and irregular
migrants, Report of the Committee on Migration, Refugees and Population, 12628/11, Strasbourg, 1 June
2011.

233 pro Asyl, “The truth might be bitter but it must be told: The situation of refugees in the Aegean and the
Practices of the Greek Coast Guards”, Press Release, Frankfurt, October 2007
(http://www.statewatch.org/news/2007/oct/greece-proasyl-refugees-prel.pdf).

34 Hirsi and others v. Italy, Application No. 27765/09, ECtHR. It is worrying that the Italian state justified its
actions to a certain extent by stating that they form part of European policy, as put forward in the public
hearing on the case that took place on 22 June 2011. It is clear from this hearing that Italy does not dispute
the fact that returns from the high seas towards Libyan waters have taken place, be it in the context of a
rescue operation.

235 The concept of ‘push backs’ entails the practice to divert back to a third country boats with individuals on their
way to Europe.

236 See UNHCR, “UNHCR interviews asylum seekers pushed back to Libya”, Briefing Note, UNHCR, Geneva, 14 July
2009(a); see also J.J. Rijpma, “Building borders: The regulatory framework for the management of the
external borders of the European Union”, PhD Thesis, European University Institute, Florence, 2009(a), pp.
353-354.

237 p, Ceriani, C. Ferndndez Bessa, A. Manavella, V. Picco and L. Rodeiro, Report on the situation on the Euro-
Mediterranean borders (from the point of view of the respect of human rights), CHALLENGE: The Changing
Landscape of European Liberty and Security, Work Package 9, University of Barcelona, 2009, pp. 45-47. They
describe the “Marine 1" case.

238 Human Rights Watch, Pushed Back, Pushed Around, Human Rights Watch, New York, 21 September 2009
(http://www.hrw.org/en/reports/2009/09/21/pushed-back-pushed-around-0), pp. 38-40.
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Figure 1. Extraterritorial reach of Frontex
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BBC News, “Stemming the immigration wave”, 10 September 2006
(http://news.bbc.co.uk/2/hi/europe/5331896.stm#map). Frontex does not deny this (Frontex, “HERA III
Operation”, News Release, Frontex, Warsaw, 13 April 2007). It claims these diversions always took place under
the responsibility of a Mauritanian officer, but in our opinion the role of Frontex was absolutely indispensible for
such diversions to occur. See Frontex, "HERA 2008 and NAUTILUS 2008 Statistics”, News Release, Frontex,
Warsaw, 17 February 2009(a); see also J.]. Jeandesboz, Reinforcing the Surveillance of EU Borders: The
Future Development of FRONTEX and Eurosur, CHALLENGE Research Paper No. 11, CEPS, Brussels, August
2008, pp. 15-16.

Human Rights Watch, Pushed Back, Pushed Around, Human Rights Watch, New York, 21 September 2009
(http://www.hrw.org/en/reports/2009/09/21/pushed-back-pushed-around-0), p. 37.

See Arts. 2a and 14(1) of the agreed text of Council of the European Union, Proposal for a Regulation of the
European Parliament and the Council amending Council Regulation (EC) No. 2007/2004 establishing a
European Agency for the Management of Operational Cooperation at the External Borders of the Member
States of the European Union (FRONTEX) - Analysis of the final compromise text with the view to agreement,
12341/11, Brussels, 5 July 2011(e).

See Council of the European Union, Decision 2010/252/EU of 26 April 2010 supplementing the Schengen
Borders Code as regards the surveillance of the sea external borders in the context of operational cooperation
coordinated by the European Agency for the Management of Operational Cooperation at the External Borders
of the Member States of the European Union, OJ L 111/20, 04.05.2010(c); see also Amnesty International and
the European Council on Refugees and Exiles (ECRE), Briefing on the Commission proposal for a Regulation
amending Council Regulation (EC) 2007/2004 establishing a European Agency for the Management of
Operational Cooperation at the External Borders of the Member States of the European Union (Frontex),
Amnesty International and ECRE, London and Brussels, September 2010, p. 18.

59



Policy Department C: Citizens' Rights and Constitutional Affairs

Table 2. Numbers of individuals intercepted and diverted back in maritime Frontex
JOs

Year Intercepted Diverted back

2006 21,769 4,123 (HERA II: 3,625; AGIOS: 498)
2007 27,441 5,548 (HERA III: 1,559; HERA 2007: 2,507; MINERVA 2007:
1,105; POSEIDON 2007: 377)

Sources: Frontex General Report 2007, p. 18; Commission, Staff Working Document, Accompanying
document to the Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions - Report on the
evaluation and future development of the FRONTEX Agency - Statistical Data, SEC(2008) 150,
Brussels, 13 February 2008, pp. 5-15. There are unfortunately no comprehensive numbers available
for the years 2008-2011. The reported total numbers of interceptions for the years 2006 and 2007
differ significantly between those two sources; this table uses the first source for the first column.

Similar sensitivities exist in relation to the protection against collective expulsion and
refoulement (Article 19 Charter, resp. para. 1 and 2, see section 4.4.3).?*? If ‘push-back’
practices would occur, arguably ipso facto a group of people would be diverted back without
proper individual expulsion decisions being issued or real opportunities to bring arguments
against the expulsion provided to those returned. In the same vein, there is a risk of
refoulement as those aboard the pushed-back vessel are most likely a ‘mixed flow’; there
may be amongst them individuals with a legitimate need for international protection. This
situation is not hypothetical: in the context of the aforementioned Hirsi case the UNHCR
explained that it has accorded some ‘pushed-back individuals” with refugee status in Libya
and that even the Italian authorities themselves had granted refugee status to individuals
who managed to make it to Italy on a later attempt.?** The European Committee for the
Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) has also
concluded that Italy has violated the non-refoulement principle.?*®

Moreover, in light of the ECtHR’s recent MSS v Belgium case, barring Belgium from
returning an Afghan asylum-seeker to Greece (under EU’s Dublin II Regulation concerning
the allocation of responsibility for the examination of asylum applications)?*® since
treatment there was found to be inhumane and degrading, Human Rights Watch has
argued that the Frontex RABIT in Greece (by now the permanent POSEIDON J]O) should be
terminated as it also renders immigrants vulnerable to inhumane and degrading
treatment.?”’” The apprehended immigrants there are handed over to the Greek authorities
and detained in the same Greek facilities that the ECtHR found inhumane and degrading.
The MSS v Belgium case reiterates some of the general principles in light of Article 3 ECHR,
such as that it cannot be held against an individual that he or she provided no pro-active
indication of his or her fear for the return.?*8

243 gee for an extensive analysis, see International Commission of Jurists (ICJ), Migration and international human
rights law, Practitioners Guide No. 6, ICJ, Geneva, 2011, pp. 95-118.

UNHCR's oral intervention at the European Court of Human Rights Hearing of the case Hirsi and Others v. Italy
(Application no. 27765/09) Strasbourg, June 22, 2011, pp. 1, 3.
(http://www.unhcr.org/refworld/pdfid/4e0356d42.pdf)

European Committee for the Prevention of Torture, Report to the Italian Government on the visit to Italy
carried out by the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment of 27-31 July 2009, Strasbourg, 28 April 2010, p. 25.

Council Regulation No. 343/2003 of 18 February 2003 establishing the criteria and mechanisms for
determining the Member State responsible for examining an asylum application

lodged in one of the Member States by a third-country national (“the Dublin Regulation”). It applies to the
Member States of the EU and to Norway, Iceland and Switzerland.

247 See MSS v. Belgium and Greece, Application No. 30696/09, ECtHR, 21 January 2011, paras. 233, 234, 263,
264, 366-368; see also S. Troller, “On the borders of legality - Why Frontex forces should stop filling Greek
jails  with asylum seekers”, Human Rights Watch, New York, NY, 8 February 2011
(http://www.hrw.org/en/news/2011/02/08/borders-legality).

MSS v. Belgium and Greece, supra, paras. 344-368.
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However, although these rights and protection provisions constrain the limits of permitted
activities within extraterritorial border control, this system cannot be complete without
ways to enforce their compliance by individuals’ access to an effective remedy. Section 5.5
deals with this issue more in-depth. Although the full scope of Article 47 (namely the 2"
para.) cannot be extended to immigration and asylum cases (see section 4.4.6),
nonetheless those whose rights have been violated should have access to an effective
remedy.

5.1.2. Joint Return Operations (JROs)

As illustrated by Table 3 below, joint return is an area of increasing Frontex involvement.
The new Frontex Regulation also grants more powers to the agency in this context.?*® This
type of operation deals with individuals who sometimes resist their planned return. It thus
inherently involves situations of force and coercion by officials. Moreover, not only is this
activity sensitive from a viewpoint of behaviour by officials, but also a resulting tense
situation amongst returnees may cause violent incidents. The right to physical integrity
may thus be at risk. It is to be welcomed that the new Frontex Regulation foresees the
drafting of a Code of Conduct applicable to return operations.?>°

Table 3. JROs from 2006-2010

Year Number of JROs Number of returnees
2006 4 74

2007 13 428

2008 15 801

2009 32 1622

2010 39 2038

Sources: European Commission, Staff Working Document, Accompanying document to the
Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions - Report on the evaluation and
future development of the FRONTEX Agency - Statistical Data, SEC(2008) 150, Brussels, 13 February
2008, pp. 40-41, European Commission (2010e), Frontex (2006, p. 15; 2009b, Foreword; and 2010b,
pp. 39-41).

Moreover, the right to protection of private and family life (see for its scope section 4.4.1)
is potentially at risk in JROs.?*! This very act of return could constitute the violation of this
right. The case law of the ECtHR has been quite extensive on this point and Member State
action restricting this right must meet a high threshold of justification.?*> In a similar vein,
joint return activities may be sensitive to the protection against collective expulsions and
refoulement. It is that very ‘act of return’ (of individuals of the same country of origin)
itself that would make ‘effective’ a breach of these rights.

249 See Art. 9 of the agreed text of Council of the European Union, Proposal for a Regulation of the European

Parliament and the Council amending Council Regulation (EC) No. 2007/2004 establishing a European Agency
for the Management of Operational Cooperation at the External Borders of the Member States of the European
Union (FRONTEX) - Analysis of the final compromise text with the view to agreement, 12341/11, Brussels, 5
July 2011(e).

250 1bid.

21 For an extensive analysis, see International Commission of Jurists (ICJ), Migration and international human
rights law, Practitioners Guide No. 6, ICJ, Geneva, 2011, pp. 119-122.

252 gee again section 4.4.1.
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The decisions authorising the return fall within Member State competence and with it the
judicial remedies available at the national level.?>® It is clear that under national law a
competent body must be able to review the expulsion measure and that in light of Article 3
ECHR such review should be carried out with "close and rigorous scrutiny”, also to possibly
suspend the expulsion.?®* Nonetheless, according to the Frontex Regulation, the JROs
should also be in line with the EU’s return policy.?*®> The Return Directive is most relevant
here; its transposition into Member State legislation would therefore seem to be a
prerequisite for their participation in JROs.?*® However, the UK has for example not opted in
to the Directive, but does nevertheless participate in JROs.?®” The expected amended
Frontex Regulation sets out expressly that in JROs “any financial support is conditional
upon the full respect of the Charter of Fundamental Rights”.2°® Although the formal activity
of the agency is merely to organise the ‘execution’ of those national decisions, the agency
should nonetheless endeavour to avoid violations of the identified rights of the Charter. It is
evident that it cannot provide a full scrutiny of the cases of all individuals returned in the
course of JROs. However, it could instate additional procedures, such as the refusal to
return in case of grave and serious doubts of the underlying national decision.

Lastly, if violations would occur in the context of Frontex joint return operations, the right
to good administration and the right to an effective remedy entail that an individual can
challenge such a decision before the agency itself and before a tribunal (see also sections
4.4.5 and 4.4.6). Also, as part of the right to good administration (see Article 41(3) EU
Charter) individuals should be able to obtain compensation for damages (see on this point
section 5.5). At the moment there seems to be no procedure by which Frontex decisions
can be challenged before the agency itself, as the right to good administration entails.
Furthermore, (refer to section 4.4.5) in the context of the right to good administration the
duty of reliable communication concerning one’s expulsion must be respected, prohibiting
the conscious misleading of returnees.

5.1.3. Risk analysis and processing of personal data

The activities of Frontex’s ‘intelligence’ dimension - risk analysis and the collection,
processing and exchange of data - are also sensitive to rights flowing from the Charter.
With the prospective entry into force of the new Frontex Regulation, this competence will
be expanded to cover personal data. The new Regulation also introduces a Data Protection
officer for the agency.?®® Moreover, in the context of joint return, the agency processes

253 See Art. 9(1) of the new Frontex Regulation, Council of the European Union, Proposal for a Regulation of the
European Parliament and the Council amending Council Regulation (EC) No. 2007/2004 establishing a
European Agency for the Management of Operational Cooperation at the External Borders of the Member
States of the European Union (FRONTEX) - Analysis of the final compromise text with the view to agreement,
12341/11, Brussels, 5 July 2011(e). Concerning the effective remedy requirements in expulsion, see
International Commission of Jurists (ICJ), Migration and international human rights law, Practitioners Guide
No. 6, ICJ, Geneva, 2011, pp. 140-143.

254 MSS v. Belgium and Greece, Application No. 30696/09, ECtHR, 21 January 2011, paras. 385-397.

255 See the Preamble, Recital 21.

26 European Parliament and Council of the European Union, Directive 2008/115/EC of the European Parliament

and of the Council of 16 December 2008 on common standards and procedures in Member States for returning

illegally staying third-country nationals, OJ L 348/98, 16.12.2008(a).

Amnesty International & the European Council on Refugees and Exiles (ECRE), Briefing on the Commission

proposal for a Regulation amending Council Regulation (EC) 2007/2004 establishing a European Agency for the

Management of Operational Cooperation at the External Borders of the Member States of the European Union

(Frontex), September 2010, p. 29.

See Art. 9(1) of the agreed text of Council of the European Union, Proposal for a Regulation of the European

Parliament and the Council amending Council Regulation (EC) No. 2007/2004 establishing a European Agency

for the Management of Operational Cooperation at the External Borders of the Member States of the European

Union (FRONTEX) - Analysis of the final compromise text with the view to agreement, 12341/11, Brussels, 5

July 2011(e).

259 1bid., Art. 11(a).
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personal data.?®® There is no authority akin to Europol’s JSB; instead the European Data
Protection Supervisor (EDPS) exercises control.%!

The sensitivity of this activity to the right to data protection is obvious; see section 4.4.2
for the scope of this right and relevant EU Directives. The EU framework for data protection
enshrines several key data protection principles, such as those of purpose limitation
(including a ban on aimless data collection, requirement for legitimacy of purpose and
disclosure limitation), purpose specification, extra safeguards for special categories of data,
quality of data and rights for the data subject to access and correct their personal data.®?

There is a risk that the personal data held by Frontex could in various ways be ill-protected.
This is even more so the case as the agency engages in a wide range of data exchange
activities, both with other EU agencies and Member States.?®®> Another point of concern
remains the opaque general purpose limitation and specification of personal data
processing outside of JRO coordination/organisation; namely to “"contribute to the security
of the external borders” in the context of onward transmission to Europol or for risk
analysis.?®*

Moreover, the stigmatising effect of processing, storing and exchanging personal data of
migrants should not be underestimated (see also aforementioned Marper v United Kingdom
case).?®® This is even more so if risk analysis is based upon data that identifies specific
ethnic groups as ‘risk’. It is even more problematic, however, if such analysis is
subsequently translated into operational action. This happened with joint operation HYDRA,
targeting specifically individuals of Chinese origin.?®® This specific targeting is not unique;
the 2007 NIRIS joint operation also targeted specifically Chinese and Indian individuals.?®”
The fact that only 15 individuals were refused entry out of 579 travellers checked and
interviewed (a 2.6% ratio), raises serious questions to the proportionality of the operation
and the quality of the underlying risk analysis.

260 Eyropean Data Protection Supervisor (EDPS), Opinion on a notification for Prior Checking received from the

Data Protection Officer of the European Agency for the Management of Operational Cooperation at the External
Borders of the Member States of the European Union (FRONTEX) concerning the “collection of names and
certain other relevant data of returnees for joint return operations (JRO)”, Case 2009-0281, EDPS, Brussels,
26 April 2010(c). See also the competence in the new Frontex Regulation: Art. 11b of the agreed text of
Council of the European Union, Proposal for a Regulation of the European Parliament and the Council amending
Council Regulation (EC) No. 2007/2004 establishing a European Agency for the Management of Operational
Cooperation at the External Borders of the Member States of the European Union (FRONTEX) - Analysis of the
final compromise text with the view to agreement, 12341/11, Brussels, 5 July 2011(e).

261 gSee the Preamble, Recital 25 and Art. 13 of the agreed text of Council of the European Union, Proposal for a

Regulation of the European Parliament and the Council amending Council Regulation (EC) No. 2007/2004

establishing a European Agency for the Management of Operational Cooperation at the External Borders of the

Member States of the European Union (FRONTEX) - Analysis of the final compromise text with the view to

agreement, 12341/11, Brussels, 5 July 2011(e).

E. Brouwer, Digital Borders and Real Rights: Effective Remedies for Third Country Nationals in the Schengen

Information System, Leiden: Martinus Nijhoff Publishers, 2008, p. 204.

263 Under its new data processing mandate outlined by the new Frontex Regulation, the exchange of personal data

to third countries is prohibited. This has been welcomed by the EDPS - see EDPS, Comments on the draft

report on the revision of the Frontex Regulation, Case 2010-0056, Letter of 3 December 2010 to Rapporteur

Simon Busuttil, EDPS, Brussels, 3 December 2010(b); see also the Annex to the letter, "EDPS’s comments on

Amendment 59 in the draft report”.

See Art. 11(c) of the agreed text of Council of the European Union, Proposal for a Regulation of the European

Parliament and the Council amending Council Regulation (EC) No. 2007/2004 establishing a European Agency

for the Management of Operational Cooperation at the External Borders of the Member States of the European

Union (FRONTEX) - Analysis of the final compromise text with the view to agreement, 12341/11, Brussels, 5

July 2011(e).

265 G. Gonzalez Fuster, P. De Hert, E. Ellyne and S. Gutwirth, Huber, Marper and Others: Throwing new light on
the shadows of suspicion, INEX Policy Brief No. 8, CEPS, Brussels, June 2010.

265 Frontex, Frontex General Report 2007, Frontex, Warsaw, 2007(a), p. 32.

267 1bid., pp. 29-30.
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The Charter requires that there should be opportunities to access one’s file and challenge
unlawful or unjustified insertion of data into data bases.?®® As much of the work of Frontex
is secret, including its risk analysis, it is hard for an individual to establish whether his or
her data are processed by the agency.

5.1.4. Frontex relations with third states

Frontex has multiple working arrangements with third States (see Table 4). With the new
Frontex Regulation in place, it will acquire even more competences to engage third States
in its activities. For example, the agency will be able to place its own liaison officers in third
countries and will be competent to implement ‘assistance projects’ there.?%°

Those third States are non-EU States and thus not bound by the Charter as well as in some
cases not by the ECHR, meaning that some of those States are not bound by European
fundamental rights protection regimes. Moreover, even States bound by those documents
may still deserve a critical scrutiny of the adequateness of their practical implementation
before Frontex would engage with them. Hence, there is a risk that Frontex engages with
authorities that are not as committed to and bound by fundamental right obligations as it
is.2’% The ‘externalisation’?’! of border control to those States, but also the exchange of
information and border control capacity-building, may therefore run the risk of aiding
policies that do not respect fundamental rights.?’? This risk is however hard to assess, as
the working arrangements are not public or subject to further scrutiny.?”?

268 Arts. 8(2), 41 and 47 of the Charter.

269 See Art. 14 of the agreed text of Council of the European Union, Proposal for a Regulation of the European
Parliament and the Council amending Council Regulation (EC) No. 2007/2004 establishing a European Agency
for the Management of Operational Cooperation at the External Borders of the Member States of the European
Union (FRONTEX) - Analysis of the final compromise text with the view to agreement, 12341/11, Brussels, 5
July 2011(e).

See 1.J. Rijpma, “Building borders: The regulatory framework for the management of the external borders of
the European Union”, PhD Thesis, European University Institute, Florence, 2009, p. 348.

See for example, E. Guild, S. Carrera and T. Balzacq, The changing dynamics of security in an enlarged
European Union, Challenge Research Paper No. 12, CEPS, Brussels, October, 2008, p. 14; see also C. Boswell,
“The external dimension of EU migration and asylum policy”, International Affairs, Vol. 79, No. 3, 2003, pp.
619-638.

Amnesty International and the European Council on Refugees and Exiles (ECRE), Briefing on the Commission
proposal for a Regulation amending Council Regulation (EC) 2007/2004 establishing a European Agency for the
Management of Operational Cooperation at the External Borders of the Member States of the European Union
(Frontex), Amnesty International and ECRE, London and Brussels, September 2010, pp. 24-28.

European Council on Refugees and Exiles (ECRE) and British Refugee Council (BRC), Joint Response to the
Select Committee on the European Union, Sub-Committee F, Frontex Inquiry, ECRE and BRC, Brussels and
London, 24 September 2007, p. 7.
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Table 4. Frontex working arrangements with third States' authorities

Working arrangements in place Mandates to enter into negotiations (ongoing)
Albania Brazil
Belarus Egypt
Bosnia and Herzegovina Libya
Canada Mauritania
Cape Verde Morocco
Croatia Nigeria
Former Yugoslav Republic of Macedonia Senegal
(FYROM)

Georgia Turkey
Moldova

Montenegro

Russian Federation

Serbia

Ukraine

United States

Source: Frontex website

5.2. Europol

Despite the limitations placed on Europol’s mandate, as set out in section 2.2., the agency
nevertheless possesses significant powers that are sensi